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33-6165 Amendment to Rules of Practice to 
state that petition for review by the 
Commission of a decision made at a 
delegated level may be made by any 
party in accordance with 15 U.S.C. 
78d-1(b), as amended 

33-6166 Interpretive views regarding the 
management remuneration disclo- 
sure requirements embodied in 
Item 4 of Regulation S-K 

33-6167 Solicitation of comments in con- 
nection with the preparation of a 
report which is required to be sub- 
mitted to Congress in June of 1980 
addressing the effectiveness of 
reporting requirements relating to 
disclosure of beneficial ownership 
of equity securities contained in the 
1934 Act and the desirability and 
feasibility of reducing or otherwise 
modifying the five percent report- 
ing threshold in Sections 13(d)(1) 
and 13(g)(1) of that Act 
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national market system or one or 
more facilities thereof. [File No. S7- 
814—Comment Period Expires: 
3/14/80] 
34-16421 Amendment to Rules 12f-1 and 12f- 
3 under the 1934 Act to conform the 
text of those rules to Section 12(f) of 
the Act, as amended 
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SECURITIES ACT OF 1933 
Release No. 6165/December 12, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16418/December 12, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10979/December 12, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 709/December 12, 1979 


REVIEW BY THE COMMISSION OF DETERMINA- 
TIONS AT A DELEGATED LEVEL 


ACTION: Final Rule. 


SUMMARY: The Commission is amending its 
Rules of Practice to state that petition for review by 
the Commission of a decision made at a delegated 
level may be made by any party in accordance with 
15 U.S.C. 78d-1(b), as amended. 


EFFECTIVE DATE: UPON PUBLICATION IN THE 
FEDERAL REGISTER. 


FOR FURTHER INFORMATION CONTACT: Larry 
R. LaVoie, Attorney Office of the General Counsel 
Securities and Exchange Commission 500 North 
Capitol Street, Washington, D.C. 20549 (202) 
272-3087. 
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SUPPLEMENTARY INFORMATION: Section 
201.26(b) of the Commission’s Rules of Practice 
currently permits a “petition for review by the Com- 
mision (to) be made by any party to or intervenor in 
any matter in which there is a determination at a 
delegated level * * *” if the determination is 
made pursuant to certain enumerated rules under 
which the Commission has delegated its decision- 
making authority to the staff. 


Section 201.26(b) was originally adopted by the 
Commission pursuant to 15 U.S.C. 78d-1 (76 Stat. 
394 (1962)) which provides the Commission with 
authority to delegate certain of its functions. In 
1975, 15 U.S.C. 78d-1(b) was amended to provide 
for review by the Commission of any determination 
at a delegated level where such determination “‘is 
pursuant to any provision of this chapter in a case of 
adjudication as defined in Section 551 of Title 5 [5 
U.S.C. 551], not required by this chapter to be deter- 
mined on the record after notice and opportunity for 
hearing * * *" 


The Commission has determined that Section 
201.26(b) should be updated in view of the amend- 
ment to 15 U.S.C. 78d-1(b). This amendment does 
not attempt to define those determinations which 
would constitute adjudication under 15 U.S.C. 78d- 
1(b), nor does it alter the procedures for petitioning 
for review, Section 201.26(c). The Commission has 
also determined that Section 201.26(a) of the Com- 
mission’s Rules of Practice should be updated. 


Accordingly, 17 CFR Part 201 is amended by revis- 


ing paragraphs (a) and (b) of §201.26 to read as 
follows: 


§201.26 Review by the Commission of determina- 
tions at a delegated level 


(a) Scope of rule. This rule is applicable to determi- 
nations at a delegated level made pursuant to 
authority delegated in Article 30-1 et seg. of Sub- 
part A of the Commission's Statement of Organiza- 
tion and Program Management, §200.30-1 et seq. of 
this chapter. 


(b) Petition for review; when available. Commission 
review of any matter determined at a delegated 
level in accordance with 15 U.S.C. 78d-1, as 
amended, shall be available as therein provided. 


” * * * * 
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The Commission finds that the foregoing action 
relates solely to rules of agency procedures or prac- 
tice and, accordingly, that notice and prior publica- 
tion for comment under the Administrative 
Procedure Act are unnecessary. See 5 U.S.C. 
553(b). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6166/December 12, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16419/December 12, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10980/December 12, 1979 


DISCLOSURE OF MANAGEMENT REMUNERATION 


ACTION: 


Interpretation of Item 4 of Regulation 
S-K. 


SUMMARY: The Division of Corporation Finance 
is issuing its interpretive views regarding the man- 
agement remuneration disclosure requirements 
embodied in Item 4 of Regulation S-K. Because of 
the volume of requests for interpretive advice and in 
response to problems encountered by the staff of 
the Division in its administration of the require- 
ments, the Commission authorized it to publish this 
release to provide current information on the inter- 
pretations of the Division. 


FOR FURTHER INFORMATION CONTACT: Regis- 
trants with specific remuneration questions should 
contact the staff members directly responsible for 
reviewing the documents they file with the Commis- 
sion. General questions may be directed to Bruce S. 
Mendelsohn at (202) 272-2589 or Joseph G. Con- 
nolly, Jr. at (202) 272-2696. 
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SUPPLEMENTARY INFORMATION: The Commis- 
sion hereby isues Release No. 33-6166, 34-16419, 
IC- 10980 to be added to Parts 231, 241 and 271 of 
Title 17 Chapter Il of the Code of Federal Regula- 
tions as given below. 


Disclosure of Management Remuneration 


On December 4, 1978, the Commission issued 
Securities Act Release No. 6003, 43 FR 58181, 
which amended the management remuneration 
disclosure requirements in Item 4 of Regulation S- 
K. On February 22, 1979, the Commission autho- 
rized the Division of Corporation Finance to publish 
its interpretative views regarding certain aspects of 
the amendments.' Because of the volume of 
requests for interpretive advice and in response to 
problems encountered by the staff of the Division in 
its administration of the requirements, the Division 
of Corporation Finance has received the Commis- 
sion’s authorization to publish this release to pro- 
vide current information on the interpretations of 
the Division. 


Set forth below is a series of interpretations, primar- 
ily in a question and answer format. In conjunction 

with the interpretations, the release re-emphasizes 

certain concepts applicable to areas where com- 

pliance difficulties have arisen. In some cases, expe- 
rience in administering the rules and observing 

their operation has led to some modification of inter- 

pretations previously expressed by the staff orally or 

in writing. 


Finally, the Division has informed the Commission 
that it will not recommend to the Commission any 
amendments to Item 4 of Regulation S-K for adop- 
tion prior to the 1980 proxy season. 


TABLE OF CONTENTS 


|. Basic Principles 


ll. Composition and Mechanics of the 
Remuneration Table 
A. General 
B. Stock Options 
C. Columns C and D 





‘Securities Act Release No. 33-6027 (February 22, 
1979). 
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D. Stock Appreciation Rights 
E. Allocations between Columns C and D 
F. Column D 


lll. Termination of Employment 


IV. Bonus Plans—Allocations Subsequent to Fiscal 
Year End 


V. Personal Benefits 
A. Conditional Exclusion 
B. Valuation 
C. Disclosure 


Vi. All Officers and Directors as a Group 

Vil. Tax Benefits to Registrants 

Vill. Proposed Remuneration 

IX. Pension Plans 

X. Life Insurance—Instruction 2(c) and Item 4(b) 
XI. Item 4(c)—Remuneration of Directors 


XII. Item 4(e)—Indebtedness of Management 
|. Basic Principles 


The Division believes that it is first imporatnt to 
reiterate some of the basic disclosure concepts 
involved in the remuneration table. 


(1) Except in specified circumstances, the purpose 
of the remuneration disclosure is to match all servi- 
ces rendered in a given year with all remunerative 
amounts attributable to employees received for per- 
forming those services, whether the amounts are 
vested or contingent, or are payable currently or at 
some future time. Accordingly, except to the extent 
that reporting in a different fashion is called for as a 
result of the second principle set forth below, 
amounts relating to services rendered in prior years 
should not be included in the remuneration table. 


(2) If the actual amount of remuneration for service 
in the most recent fiscal year is not determined at 
the time of reporting, the full amount must eventu- 
ally be reported. In this regard, registrants should 
note that Column C should “also include any 
amount actually distributed in the latest fiscal year 
which relates to services rendered in a prior fiscal 
year, less any amount relating to the same contract, 
agreement, plan, or arrangement previously 
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included in the remuneration table for a prior fiscal 
year.’’2 Therefore although the same remunerative 
amount should never be reported in more than one 
year, there are cases where, because of practical 
necessity, remuneration must be reported in the 
present year even though it relates to a prior year’s 
services.? 


(3) It is not necessary to report remuneration in the 
current year which would have been previoulsy 
reoprted in the table had the new rules been in 
effect. Thus, in complying with the requirements, 
registrants should report as if the revised Item 4 had 
been in effect in all prior reporting years. 


(4) With respect to a person who becomes, for the 
first time, a person whose remuneration is to be 
reported in the table, it is not necessary to report 
remuneration which would have been reported in 
the table had the person been included in prior 
years. 


(5) Although Item 4 of Regulation S-K embodies the 
express disclosure requirements with regard to 
management remuneration, in the interest of full 
disclosure, the Division encourages registrants to 
describe the components of compensation included 
in Column C2, particularly amounts relating to the 
exercise of stock options which may tend to distort 
the Column C2 disclosure. 


(6) In reporting remuneration in the table, no 
adjustments should be made because of tax benef- 
its accruing to a registrant. Thus, there is no reduc- 
tion in the amount reported because of the fact that 
it may be deductible for tax purposes or because it 
may be fully or partially subsidized by a tax credit. 


(7) As a general rule the amount to be reported in 
Column C should equal the amount expensed dur- 
ing the period covered by the report under generally 


accepted accounting principles (‘‘GAAP"’). 
Obviously, however, there are exceptions to this 
rule. Some items such as certain stock options, for 
example, must be reported even though not ordinar- 





2See Instruction 2 to Item 4(a) of Regulation S-K. 


3For example, under many plans, bonuses are actu- 
ally awarded for the last fiscal year after the filing of 
the proxy statement, Form 10-K, etc. See Bonus 
Plans, infra. 
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ily expensed under GAAP. (It should be noted, how- 
ever, that reporting in Column D is always keyed to 
expensed amounts. See Instruction 3 to Item 4(a).) 


(8) The same remunerative amount need not be 
reported in more than one fiscal year’s remunera- 
tion table. For example, if an amount previously 
reported in Column D is paid in a subsequent year, 
that same amount need not be reported in Column 
C. 


(9) The period covered by the remuneration table is 
the ‘‘last fiscal year.’’ However, it should be noted 
that Item 4(d), which refers to options, warrants or 
rights, covers the period “‘since the beginning of the 
registrant's last fiscal year.’’ Accordingly, when a 
filing is made which contains Item 4(d) information, 
such information should include all relevant data 
through a period ending shortly prior to the filing 
date. 


ll. Composition and Mechanics of the Remuner- 
ation Table 


Item 4(a) of Regulation S-K requires tabular disclo- 
sure of total aggregate remuneration for the five 
most highly compensated executive officers and 
directors of reporting entities, naming such per- 
sons, and for all officers and directors as a group 
(the ‘Remuneration Table’). Instruction 2 to Item 
4(a) of Regulation S-K provides for the inclusion in 
Column C1 of all salaries and fees paid with respect 
to services rendered during the registrant's last fis- 
cal year and the inclusion in Column C2 of other 
cash or cash equivalent amounts. Instruction 3 to 
Item 4(a) requires that Column D include specified 
forms of remuneration the distribution, the uncondi- 
tional vesting or the measurement of which is sub- 
ject to future events.4 


Many of the questions received by the Division have 
related to the mechanics of the remuneration table. 
Indeed, allocation of the components of the compen- 
sation package to the proper columns has appeared 
to have caused some difficulty. The following ques- 
tions derive from a request for interpretative advice® 





4Column D is captioned ‘‘aggregate of contingent 
forms of remuneration.” 


5Letter to Mr. Bret H. Reed from the Division of 
Corporation Finance, re: Coldwell Banker & Co. 
(available July 1979). 
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and from other common inquiries with regard to this 
problem. 


A. General 


1. Question: Must a registrant list all columns 
specified in Item 4(a)3) in its remuneration table 
regardless of their applicability? 


Response: No. The registrant is required to 
include only those columns for which it has infor- 
mation required to be reported in the remunera- 
tion table. ‘ 


2. Question: May a registrant include addi- 
tional columns in its table? If so must these addi- 
tional columns be aggregated? 


Response: Instruction 5 to Item 4(a) specifically 
permits the inclusion of additional columns. It is 
unnecessary, however, to aggregate them. It has 
been the Division’s experience that some regis- 
trants split out bonus payments from Column C1 
and place them into a separate column. The Div- 
ision encourages this pratice. 


3. Question: Are all cash amounts received as 
remuneration included in Column C1? 


No. Only the traditional forms of 


Response: 
cash remuneration for services rendered, /.e., 
salaries, fees, commissions, bonuses and directors’ 
fees, should be included in Column C1. All other 
forms of cash remuneration, for example, cash 
received with respect to stock appreciation rights, 
are included in Column C2. See Instruction 2 to Item 
4(a). Once the determination has been made thatan 
amount should be reported in Column Crather than 
Column D, the fact that the distribution of such 
amount will be deferred is of no importance in deter- 
mining whether Column C1 or C2 is the appropriate 
column. 


B. Stock Options 


4. Question: How should the grant of a stock 
option be reported in the remuneration table? 


Response: If the grant of the stock option is not 
expensed under Generally Accepted Accounting 
Principles (““GAAP”’), then it need not be reported in 
the remuneration table. 
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5. Question: How is the exercise of a stock option 
reported? 


Response: The spread, if any, between the acqui- 
sition price and the fair market price of the underly- 
ing security on the date of exercise should be 
reported in Column C2, less any amount previously 
reported with respect to such option prior to 
exercise.® 


6. Question: For a security traded over-the- 
counter, is the fair market value the asked price or 
the bid price? 


Response: When a security has a two-way 
quotation, the fair market value for purposes of 
Instruction 2(b) to Item 4(a) is the mean between 
the bid and asked prices. 


7. Question: Is it permissible to discount the fair 
market value of the security acquired through the 
exercise of the option because the recipient has a 
required holding period pursuant to Rule 144 under 
the Securities Act of 1933 or Section 16(b) of the 
Securities Exchange Act of 1934? 


Response: No. The fair market value may not be 
discounted when calculating the spread between 
the acquisition price and the fair market value at the 
time of exercise. 


C. Columns C and D 


To assist in the understanding of the next three 
sections it may be helpful to restate the distinction 
between Columns C and D. Column C is to be used 
for remuneration that has been (1) distributed to or 
for the account of the specified person or group, or 
(2) accrued and with reasonable certainty will be 
distributed or unconditionally vested in the future. 
See Instruction 2. Column D is to be used for remun- 
eration amounts that have been expensed for finan- 
cial reporting purposes but as to which distribution 
or unconditional vesting is contingent upon future 
events. See Instruction 3. Therefore, problems of 
allocation generally center around the determina- 
tion of whether there is “reasonable certainty” of 
distribution or vesting. 





6An amount may have been previously reported for 
a compensatory stock option that was expensed for 
financial reporting purposes at the time of grant. 
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Because there is sometimes uncertainty as to the 
amount or timing of distribution, amounts less than 
initially reported in Column C or D may actually be 
paid. That spread, a negative adjustment, should be 
reported in Column D, even though the adjustment 
relates to an amount previously reported in Column 
C. Negative adjustments against prior Column C or 
Column D disclosure are a/ways reported in Column 
D. See, Instructions 2 and 3(b)(ii). 


D. Stock Appreciation Rights 


8. Question: Officers have stock options with 
stock appreciation rights (SAR’s) attached. Annual 
market value change is expensed (positive or nega- 
tive but not below zero) in conformity with the cur- 
rent FASB interpretation of APB No. 25. How are 
these SAR’s to be treated in years prior to exercise? 


Response: In years prior to exercise, the amount 
expensed due to annual market value change 
should be reported in Column D, including negative 
amounts.’ 


For example, suppose an issuer grants to an officer 
an option to acquire the issuer's stock with an SAR 
attached. The option exercise price is equal to the 
fair market value at the time of grant, which is $5. 


(a) Year 7: There is not exercise and no change in 
market value in the first year. 


Reporting: Since the reporting with regard to the 
grant would be the same as with any stock option, 
nothing would be reported in the table because the 
exercise price was equal to market value at time of 
grant (non-compensatory stock option). 


(b) Year 2: No exercise is made in the second fis- 
cal year. The fair market value of the issuer's shares 
is $9 at the end of the second fiscal year. 


Reporting: The issuer would expense the $4 differ- 
ence between the fair market value at the previous 





7It should be noted that in the usual case annual 
market value change of the issuer's securities is not 
expensed with regard to outstanding stock options 
and is therefore not reported in the table. 
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year end and the fair market value at the latest year 
end and Column D should reflect that amount. 


(c) Year 3: No exercise is made in the third fiscal 
year. The fair market value of the issuer's shares is 
$7 at the end of the third fiscal year. 


Reporting: A negative entry of $2 should be 
reported in Column D reflecting the registrant's cor- 
responding credit to its remuneration expense for 
financial reporting purposes. 


(d) Year 4: The officer elects to exercise the SAR 
at a time when the fair market value of the issuer’s 
shares is $10. He receives $5 in cash in settlement 
of the SAR. 


Reporting: Column C2 should reflect a $3 entry 
(the $5 distribution less the net amount previously 
reported, i.e., $4 in year two minus $2 in year three). 


9. Question: With regard to the previous ques- 
tion, what if the SAR had been granted prior to the 
effective date of the amendments to Item 4 of Regu- 


lation S-K, (so that market value changes were not 
reported prior to 1979) and what if there is acurrent 
year value decline which includes a reversal of 
some portion of the pre-1979 (prior to the new 
rules) appreciation. How is the pre-1979 portion 
treated in a year prior to exercise? 


Response: The basic concept is that reporting in 
the table should be done as if the revised rules had 
always been in effect. Thus, in the staff's view, the 
full current year value decline should be reported in 
Column D, including the reversal of a portion of the 
pre-1979 appreciation, provided a brief explanation 
of the pre-1979 reversal is included in a footnote to 
the remuneration table. For example, suppose that 
in the example given in Question 8 the third year 
was the first fiscal year subject to the new rules. In 
that case, the negative adjustment of $2 may be 
reported in Column D since the $9 increase in year 
two would have been reported had the rules been in 
effect for that year. 


10. Question: How is the exercise of an SAR 
treated? 


Response: If cash is received in settlement of the 
SAR, the amount reportable in Column C2 would be 
the amount of cash received less any amounts pre- 
viously reported or which would have been pre- 
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viously reported had the new rules been in effect at 
the time of grant. If securities are received in settle- 
ment of the SAR, the amount reportable in Column 
C2 would be the spread between the acquisition 
price, if any, and the fair market price of securities 
received less any amount previously reported or 
which would have been previously reported in t:ie 
remuneration table had the rules been in effect at 
the time of grant. 


11. Question: An officer whose option includes 
SAR’s may elect to exercise the underlying option in 
lieu of the SAR. Under the present interpretation of 
APB No. 25, upon exercise current and prior year 
accrued appreciation is recognized as consideration 
for the stock issued; the option exercise has no 
effect on expense. What is the reporting treatment 
upon exercise? 


Response: The gross spread between the market 
price on the date of exercise and the exercise price 
would be reportable in Column C2 as with a normal 
option exercise. However, any prior year SAR appre- 
ciation that has been expensed and reported in 
Column D may be used to offset the gross spread on 
the option, since this previously reported amount 
relates to the same plan or arrangement, notwith- 
standing the exercise of the option in lieu of the 
SAR. See Instruction 2(b) to Item 4(e). Any negative 
amounts would be reportable in Column D. 


E. Allocations Between Columns C and D 


12. Question: The Company awards annual 
bonuses in the form of Performance Share “Units.” 
The actual shares of the employer’s common stock 
are issued from one to two years later and, until 
issuance, the number of shares awarded is forfeita- 
ble upon earlier termination of employment. Opera- 
tions are charged for the fair market value of an 
equivalent number of shares of the company’s com- 
mon stock at the date of award and the amount is 
properly reported in Column D because of the con- 
tingency. Dividends on the units equal to dividends 
paid on the issuer’s common stock during the period 
prior to actual issuance are paid in cash and are 
reported in Column C1. However, under GAAP 
there is no subsequent charge or credit to earnings 
reflecting market value changes, either annually or 
upon eventual issuance of the shares,® except that 





®8The accounting treatment should be in accordance 
with APB No. 25, and therefore in certain fact situa- 
tions the reporting for financial statement purposes 
may be different. 
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upon forfeiture original expense amounts are rev- 
ersed. How should the spread between the issue 
date and the award date value be treated? 


Response: The positive spread between the 
market value at the issue date and at the date of 
award should be included in Column C2. Any nega- 
tive spread would be reportable in Column D. 


13. Question: A present officer was awarded Per- 
formance Share Units prior to election as an officer 
and therefore the award date value was never 
reported. What is reportable upon issuance of 
shares? 


Response: Instruction 2 to Item 4(a) permits the 
exclusion of amounts relating to the same plan pre- 
viously included in the table for a prior fiscal year. In 
Securities Act Release No. 6027 (February 22, 
1979), it was indicated that no objection would be 
made if the same concept is applied to exclude any 
amounts not disclosed in prior proxy statements 
due to the fact that the employee/participant, at 
such earlier time, was not inthe remuneration table 
either as a named individual or as a member of the 
group. Accordingly, on issuance of shares, Column 
C2 should include any positive spread between the 
market value on the issue date and award date 
value reduced by amounts previously expensed for 
the account of this officer that would have been re- 
portable in the table had he been an individual or 
group member as to whom disclosure would have 
been required. 


14. Question: The Company has a deferred com- 
pensation plan under which a participant may 
voluntarily elect to defer a portion of his annual 
bonus which is then credited to a “phantom stock”’ 
account. Amounts deferred are non-forfeitable and 
are reported in Column C1. Appreciation measured 
by market value changes is subject to forfeiture and 
is expensed as with SARs and is reported in Column 
D. All payments are made only after termination of 
employment. In a year of market value decline 
which “offsets” a portion of the appreciation not 
previously reported, either because (1) it was 
accrued prior to 1979 (effectiveness of the new 
rules) or (2) it was accrued in years before the per- 
son became an officer, what is the treatment in the 
table? 


Response: The analysis is the same as with SARs. 
See Question 9 above. 
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F. Column D 


15. Question: The Company's tax-qualified profit 
sharing retirement plan has the following vesting 
schedule: year 1-0%, year 2-10%, year 3-20%, and 
10% increments in the following years. No benefits 
are payable until after termination. How would the 
company’s annual contributions of $1,000 to the 
plan for an officer/director be reported in the table? 


Response: The vested portion of profit-sharing or 
other retirement plans would be reportable in 
Column C2, and the unvested portion in Column D. 
To the extent that a presently vested amount has 
already been reflected in a previous Column D 
entry, or which would have been so reported prior to 
1979 had the rules been in effect, any potential 
Column C2 entry may be offset by the amounts 
previously reported or reportable in Column D. 


Accordingly, with regard to the specific inquiry, the 
disclosure should be as follows: 


First year disclosure: Col. C2 Col. D 





0 $1000 


(There is no vesting in year 1) 


Second year disclosure: Col. C2 


Col. D 





$100 $900 
(The schedule calls for 10% vesting. However, since 
the prior year’s contribution has already been 
reported in Column D, no reporting is necessary for 
any amount reported in Column D in year 1 that 
vests in year 2. Thus, only the second year’s contri- 
butions must be reported.) 


Third year disclosure: Col. C2 Col. D 





$200 $800 


(Again, the basic principle is that no reporting is 
required for amounts previously reported in Column 
D that vest in subsequent years.) 


The table need not disclose cumulative account bal- 
ances, nor any additions (or deductions) to a partici- 
pant’s account resulting from the annual allocation 
of trust earnings (or losses) or of amounts reallo- 
cated as forfeiture from the accounts of terminated 
employees who were not fully vested. 
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16. Question: The Company has a deferred bonus 
plan under which amounts are presently expensed 
but benefits are payable only if the participant is 
living at the date of payment. Is the remuneration 
reported in Column Ci or D? 


Response: The registrant must determine 
whether a true contingency exists. Under normal 
circumstances, if by standard actuarial tables the 
officer or director is expected to be living at the 
payment date, then no true contingency is present 
and the amount “accrued” for the officer or director 
should be reported in Column C1. Column C1 would 
be used instead of Column C2 because, notwith- 
standing the fact that the distribution is deferred, 
the amount relates to a bonus. See Instruction 2(a). 


17. Question: Since Instruction 3(a)(i) to Item 4(a) 
(with regard to Column D) refers to amounts 
expensed under deferred compensation plans, does 
that mean that such amounts are always reported in 
Column D? 


Response: No. Column D is to be used only if the 
distribution of remuneration under the plan or the 
unconditional vesting or measurement of benefits 
under the plan is subject to future events which 
represent true contingencies. 


18. Question: But, is Column D exclusively for 
contingent remuneration? 


Response: All positive entries in Column D should 
be for remuneration subject to a true contingency 
but nevertheless expensed during the fiscal year for 
financial reporting purposes. However, negative 
adjustment entries with respect to amounts pre- 
viously reported in Column C (and, of course, 
against amounts previously reported in Column D) 
are always to be reported in Column D. See the 


response to Question 20 for an example. See also - 


Instructions 2 and 3(b)(ii) to Item 4(a).° 





%Instruction 2 (with regard to Column C) provides, in 
part (starting with the second sentence of the 
Instruction): Column C shall also include any 
amount actually distributed in the latest fiscal year 
which relates to services rendered in a prior fiscal 
year, less any amount relating to the same contract, 
agreement, plan, or arrangement previously 
included in the remuneration table for a prior fiscal 
year. However, if this calculation results in a credit, 
any such credit should be reflected in Column D and 
not Column C2. See Instruction 3(b){ii). Instruction 
3(b)(ii) reads: If the registrant has expensed 
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19. Question: What type of disclosure is neces- 
sary if negative adjustments are reported in Column 
D? 


Response: Instruction 3(b){ii) to Item 4(a) provides, 
“If amounts credited pursuant to this instruction are 
so reflected in the table [in Column D], include a 
footnote stating the amount of such credit and 
briefly describing such treatment.” 


20. Question: From previous questions, it is clear 
that credits can be taken against prior Column C2 
disclosure and prior Column D disclosure. Can neg- 
ative entries be made in Column D against previous 
Column C1 disclosure? 


Response: Although the third sentence of Instruc- 
tion 2 indicates that if a credit may be taken, it 
should be reflected in Column D rather than Column 
C2, the staff has taken the position that credits may 
also be taken against Column C1 disclosures. For 
example, a registrant may have a bonus plan pursu- 
ant to which amounts are included in Column C 
since they are “accrued and with reasonable cer- 
tainty will be distributed or unconditionally vested 
in the future.” However, for one reason or another, 
the amount eventually distributed to a given individ- 
ual is forfeited or is less than was expected. 


21. Question: Since footnote disclosure can 
become extremely complex when there are several 
types of plans generating negative data and where 
virtually everyone in the remuneration table is a 
participant in each plan, what is the correct report- 
ing format for negative entries included in Column 
D in accordance with Instructions 2 and/or 3(b)(ii) of 
Item 4(a)? 





Footnote 9, continued: 


amounts for financial reporting purposes and 
reported such amounts in the remuneration table 
and in a subsequent year, in connection with the 
same plan or arrangement, credits its remuneration 
expense for financial reporting purposes, for any 
proper reason, including a decline in the market 
price of the securities, such credit may be reflected 
as a reduction of the remuneration reported in 
Column D. If amounts credited pursuant to this 
instruction are so reflected in the table, include a 
footnote stating the amount of such credit and 
briefly describing such treatment. 
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Response: Instruction 3(b)(ii) to Item 4(a) provides 
that “[i]f amounts credited pursuant to this instruc- 
tion are so reflected in the table [in Column D], [the 
registrant shall] include a footnote stating the 
amount of such credit and briefly describing such 
treatment.” To the extent that negative entries in 
Column D for individuals and for the group are 
attributable to the same factors, the footnote disclo- 
sure required by Instruction 3(b)ii) may be generic 
in nature. If negative entries reflect changes in sev- 
eral types of plans or other factors not common to all 
individuals and the group, and separate disclosure 
would result in lengthy narrative, the staff would 
not object to a general explanation of the circum- 
stances giving rise to negative entries without a 
separate explanation of the components of each 
negative entry for individuals or the group. Exces- 
sive detail should be avoided; a brief footnote des- 
cribing only the material aspects of the entries is all 
that is required. 


lll. Termination of Employment 


22. Question: Is anything reportable which 
relates solely to termination of employment—for 
example, (1) expense reversals recorded on books 
as of the termination date due to previously accrued 
benefits such as SAR appreciation being forfeited; 
or (2) option exercises accomplished shortly after the 
termination date (as permitted by the plan) but 
within the same fiscal year? (In both cases, the per- 
son is still included in the reportable group for the 
year during which such events or entries occur, 
covering the period to termination date.) 


Response: Instruction 1 to Item 4(a) states thatthe 
Item applies to any person who was an executive 
officer, officer or director at any time during the 
fiscal year. Information need not be given for any 
portion of the period during which such person did 
not serve in those capacities, provided a statement 
to that effect is made. If an individual terminates 
employment and information is required for that 
portion of the reporting period during which he 
served as an executive officer, officer or director, 
expense reversals reported on the books as of the 
termination date due to previously accrued benefits 
should be reflected in the Column D of the remuner- 
ation table for the individual or in the entry for the 
group, as applicable. In the Division’s view, option 
exercises made subsequent to termination during 
the same fiscal year pursuant to the terms of the 
plan should also be reflected in the table, notwith- 
standing that exercises may occur shortly after the 
termination date. If such exercises are made after 
the close of the fiscal year in which the officer 
retired, no reporting is necessary in the table, 
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although detailed disclosure with respect to the 
options may be required under Item 4(d) since that 
item calls for the disclosure of options exercised by 
that officer since the beginning of the registrant's 
last fiscal year.'° 


\V. Bonus Plans—Allocations Subsequent to 
Fiscal Year End 


23. Question: The Company has a bonus plan for 
officers and directors for which the total amount of 
the bonus pool for the latest fiscal year is known at 
the time the proxy statement is filed with the Com- 
mission but the amounts allocated to each partici- 
pant will not be determined until after the proxy 
statement is mailed. (a) What must be disclosed in 
accerdance with Item 4(a) for the named individu- 
als? (b) What must be disclosed in accordance with 
Item 4(a) for the group of all officers and directors? 


Response: (a) With regard to the disclosure for the 
individuals named in the table, the registrant should 
include a footnote indicating (1) that a bonus plan 
exists for the latest fiscal year, (2) the persons 
named in the table who are participants in the plan 
and (3) the fact that amounts have not been allo- 
cated from the bonus plan to the individuals and 
thus are not included in the remuneration table. In 
addition, registrants are required to disclose 
amounts subsequently allocated to the individuals 
in the remuneration table for the next fiscal year."' 


(b) In the usual case where not all participants in the 
bonus pool are officers and directors, a footnote 
should be included disclosing (1) that a bonus plan 
exists for the latest fiscal year and (2) that an 
amount has not been allocated from the pool to the 
reportable group and therefore is not included inthe 
table. Of course, the footnotes contemplated by 
responses (a) and (b) above can be consolidated. 
However, in the unusual case, if the bonus pool 





'Olnstruction 3(ii) to Item 4(d) states that Item 4(d) 
disclosure is necessary if the total market value on 
the dates of purchase of all securities acquired pur- 
suant to the exercise of options exceeds $10,000. 


The second sentence of Instruction 2 to Item 4 
states, ‘Column C shall also include any amount 
actually distributed in the latest fiscal year which 
relates to services rendered in a prior fiscal year less 
any amount relating to the same contract, agree- 
ment, plan, or arrangement previously included in 
the remuneration table for a prior fiscal year.”’ 
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participants are all officers and directors, then the 
aggregate amount should be included in the group 
disclosure. 


24. Question: With regard to Question 23, if the 
allocation of the bonus pool among participants is 
determined after the end of the fiscal year but prior 
to the filing of the proxy, is disclosure required inthe 
table? 


Response: If such amounts are known, they 
should be included in the appropriate columns for 
the named individuals. In most cases these 
amounts would be included in Column C1 since 
they would be accrued for the named individuals 
and with reasonable certainty would be distributed 
or unconditionally vested in the future. 


V. Personal Benefits—Instruction 2(d) to Item 
4a) 


Instruction 2(d) to Item 4(a) requires the inclusion in 
the remuneration table of “‘[t]he value of personal 
benefits which are not directly related to job perfor- 
mance, other than those provided to broad catego- 
ries of employees and which do not discriminate in 


favor of officers or directors, furnished by the regis- 


trant or its subidiaries . .. ."’ Subpart (i) of the 
instruction indicates how such perquisites should 
be valued, subpart (ii) sets forth an exclusion from 
the disclosure requirements if the registrant cannot 
without unreasonable effort or expense determine 
the specific amount of certain personal benefits or 
the extent to which benefits are personal rather 
than business, and subpart (iii) requires expanded 
disclosure regarding perquisites if such personal 
benefits aggregate to a specific threshold. 


In this regard, it should be noted that except in a 
limited number of specific instances the perquisite 
disclosure requirements of Item 4 have not super- 
seded the Commission's two earlier releases relat- 
ing to the disclosure of personal benefits in the 
remuneration table. Rather, Instruction 2(d) of the 
Item 4(a) codifies the Commission's views 
expressed in Securities Act Release No. 5856 
(August 18, 1977) that personal benefits received 
by management from the corporation are forms of 
remuneration which, except in specified circum- 
stances'2, should be included within the remunera- 





12S ee the conditional exclusion included in Instruc- 
tion 2(d)(ii) to Item 4(a). 
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tion reported. Further, the adoption of Item 4 has not 
altered the majority of interpretive responses 
expressed in Securities Act Release No. 5904. As 
will be noted, several of the responses in that 
release have been rendered inapplicable by the very 
nature and scope of the new remuneration item (for 
example, interpretive responses 1, 3 and 4 of 33- 
5904); interpretive responses 11 and 19 of that 
release have been revised by Instruction 2(d)(ii) and 
2(d)(i) to Item 4(a); and the interpretive position 
expressed in this release has altered others (for 
example, responses to interpretive questions 8 
(other than the last sentence), 10 and 27 of Release 
No. 33-5904 have been superseded by interpretive 
responses 35, 30 and 33 respectively of this 
release. Furthermore, although Instruction 2(d)(i) to 
Item 4(a) sets forth a valuation methodology based 
upon actual incremental cost, the Division of Corpo- 
ration Finance would raise no objection to the valua- 
tion of personal benefit based upon interpretive 
responses 7 (other than subparts (d) and (e)), 21, 23, 
35 (other than subpart (b)) and 37 in Release No. 
33-5904. 


A. Conditional Exclusion of Personal Benefits— 
Instruction 2(d)(ii) to Item 4(a) 


25. Question: If the registrant pursuant to 
Instruction 2(d)(ii) cannot determine without 
unreasonable effort or expense the specific amount 
of certain personal benefits or the extent to which 
benefits are personal rather than business, and 
after reasonable inquiry the registrant has con- 
cluded that the aggregate amounts of such personal 
benefits do not in any event exceed $10,000, must 
an affirmative statement that the conditional exclu- 
sion has been utilized be included in the covering 
letter submitted to the Commission with the proxy 
statement, report or registration statement? 


Response: If the conditional exclusion has been 
utilized by the registrant this fact should be noted in 
the covering letter which accompanies the filed 
document. 


26. Question: Is the conditional exclusion a de 
minimis perquisite exclusion? 


Response: No. The conditional exclusion is not a 
de minimis perquisite exclusion. It is only available 
where the registrant cannot determine without 
unreasonable effort or expense the specific amount 
of certain personal benefits or the extent to which 
benefits are personal rather than business. The spe- 
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cific amounts of any personal benefits, no matter 
how small, are to be included if they can be deter- 
mined with reasonable effort or expense. 


27. Question: If an issuer has utilized the 
$10,000 conditional exclusion for a particular indi- 
vidual should the amount of such “‘indeterminable” 
personal benefits be included for the purpose of 
determining whether the footnote disclosure des- 
cribing such benefits called for by Instruction 
2(d\iii) is required? 


Response: The amount of such indeterminable 
personal benefits is not required to be included for 
the purpose of the footnote disclosure. The footnote 
requirement of Instruction 2(d)iii) only relates to 
amounts representing personal benefits included in 
Column C2. 


28. Question: If an individual has over $10,000 of 
“indeterminable” personal benefits, should the 
entire amount or only the amount in excess of 
$10,000 be included in Column C2? 


Response: The entire amount of such personal 
benefits would be included in Column C2, not 
merely the amount in excess of $10,000. 


B. Valuation—Instruction 2(d)(i) to Item 4(a) 


29. Question: When is the footnote disclosure 
called for by Instruction 2(d)(i) required? 


Response: Instruction 2(d)(i) requires footnote dis- 
closure when the aggregate actual incremental 
costs for such personal benefits are significantly 
less than the aggregate amounts the recipient 
would have had to payto obtain the benefits. For the 
purposes of Instruction 2(d)i), the comparison of 
incremental cost to the personal value to the recip- 
ient is to be done on an aggregate basis individual by 
individual, and not perquisite by perquisite. 


30. Question: If the aggregate incremental costs 
of personal benefits is significantly less than the 
aggregate amounts the recipient would have had to 
pay to obtain the benefits, may the registrant 
include the value to the recipient in Column C2 and 
omit the required footnote disclosure? 
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Response: In this case, the staff would not object if 
the value to the recipient were included in Column 
C2. If the value of a benefit is included in the table, 
the footnote disclosure called for by Instruction 
2(d\i) would not be required. 


C. Disclosure 


31. Question: Does disclosure in response to 
Instruction 2(d) satisfy all other disclosure require- 
ments of Item 4? 


Response: No. Instruction 2(d) and the other Item 4 
provisions may overlap and therefore additional dis- 
closure may be necessary. 


For example, a low interest loan obtained from the 
registrant by an officer or director may be required 
to be described under Item 4(e) of Regulation S-K 
apart from it being reported as a personal benefit in 
the remuneration table. However, duplicate disclo- 
Sure is unnecessary where a form of disclosure 
satisfies all the requirements of the pertinent 
provisions. 


32. Question. Instruction (d) to Item 4(a) requires 
the disclosure of personal benefits which are not 
directly related to job performance and which dis- 
criminate in favor of officers or directors. What fac- 
tors should be considered in determining whether 
or not a particular benefit is discriminatory? 


Response: Although the determination as to 
whether or not a particular personal benefit dis- 
criminates in favor of the registrant's officers and 
directors is a factual one, the staff will consider the 
following factors: (a) whether the scope of the plan 
or arrangement is discriminatory; (b) whether the 
terms of the plan or arrangement are in fact discrim- 
inatory; and (c) whether the plan or arrangement in 
operation discriminates in favor of officers or direc- 
tors. These factors are relevant to all personal 
benefit plans and to group health plans, group life 
or health insurance, medical reimbursement plans, 
and to other similar plans, as described in Instruc- 
tion 2(c) and Item 4(b). For example, a plan or ar- 
rangement would be discriminatory if it provided an 
opportunity to purchase the registrant's products or 
services at a substantial discount which was tech- 
nically made available to a broad category of 
employees but which in operation, either asa result 
of the expense involved or because of the nature of 
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the products or services, was utilized disproportion- 
ately by officers or directors. 


33. Question: Should a remunerative amount 
arising as a result of a life, health or medical reim- 
bursement plan which is to be reported pursuant to 
Instruction 2(c) of Item 4 be deemed a perquisite 
when determining whether footnote disclosure is 
required under Instruction 2(d)(iii)? 


Response: No. The Staff would not object if regis- 
trants excluded such amounts for the Instruction 
2(dXiii) calculation in determining whether the foot- 
note disclosure is necessary. 


34. Question: Is specific disclosure required for all 
perquisites provided by a registrant? 


Response: Outside of the footnote provisions called 
for by Instruction 2(d)i) which requires disclosure 
where the personal benefit is significantly in excess 
of reported cost and by Instruction 2(d)(iii) which 
requires disclosure where aggregate amounts 
exceed certain limits, there is no specific require- 
ment for separate disclosure of personal benefits 
per se. However, registrants may include additional 
columns or sub-columns pursuant to Instruction 5 
of Item 4(a). In practice, some registrants have pro- 
vided information regarding the components of 
compensation reported in Column C2. 


Vi. Item 4(a)(2)—All Officers and Directors as a 
Group 


35. Question: Which officers are contemplated by 
Item 4(a)(2) which requires that all officers and 
directors as a group be included in the remunera- 
tion table? 


Response: Item 4(a)(2) is unchanged from what had 
been required in Item 7(a) of Schedule 14A and 
continues to elicit information concerning aggre- 
gate management remuneration for the fiscal year. 
Of course, the term “officers” in Item 4(a)(2) 
includes a broader group of management persons 
than does the term ‘executive officers’ which is 
used in Item 4(a)(1) and defined in Instruction 1(b).1% 





'3Instruction 1(b) states: An ‘‘executive officer” of a 
person includes its president, secretary, treasurer, 
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The officers included in the group disclosure should 
have policy and decision-making responsibilities 
with respect to activities of the registrant a signifi- 
cant subsidiary, division or function. This status 
determination is, by nature, factual. For example, in 
a large bank holding company situation with a very 
large number of vice presidents, only those with 
policy-making responsibilities would be included in 
the group. Therefore, in this case, a vice president 
managing one of 300 branches would generally not 
be included. However, in a smaller bank holding 
company with only 2 branches, the vice president 
managing one of the branches would, in most 
cases, serve in a policy-making position and thus 
would be included in the group. Therefore, titles of 
individuals may be of little importance in determin- 
ing Item 4(a)(2) status. 


Section V, Personal Benefits, supra, may assist in 
the understanding of the next two questions. 


36. Question: It is noted that the conditional 
exclusion for personal benefits provided in Instruc- 
tion 2(d)(ii) is available if ‘‘after reasonable inquiry, 
the registrant has concluded that the aggregate 
amounts of personal benefits which cannot be spe- 
cifically or precisely ascertained do not in any event 

. exceed $10,000 for each person in the 
group ... .” If one officer/director has no ‘‘inde- 
terminable” perquisites, may his $10,000 maxi- 
mum be allocated to other group members? 


Response: The company may not allocate the 
“unused” portion of one officer/director’s condi- 
tional exclusion to another officer/director who has 
over $10,000 of indeterminable personal benefits. 


37. Question: How does the footnote disclosure 
requirement of Instruction 2(d\iii) with regard to 
personal benefits apply to the group disclosure? 


Response: Instruction 2(d)iii) requires footnote dis- 
closure only for the persons named in the remuner- 
ation table and not for the group. As stated 
previously, some registrants provide a description 





Footnote 13, continued 


any vice president in charge of a principal business 
unit, division, or function (such as sales, admini- 
stration or finance), and any other person who per- 
forms similar policy-making functions. 
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of the components of remuneration reported in C2 
for the named individuals and for a group. 


Vil. Tax Benefits to Registrants 


38. Question: If anissurer gives an officer/director 
a personal benefit which is tax deductible to the 
company as compensation expense, may the incre- 
mental cost that must be reported pursuant to 
Instruction 2(d) be discounted to account for the 
value of the tax deduction to the company? 


Response: The incremental cost to the company is 
to be computed without regard to tax benefits. In 
reporting remuneration there is no provision for 
adjustments relating to tax benefits accruing to a 
registrant.'* See Basic Principle No. 6, supra. 


39. Question: A TRASOP is an employee stock 
ownership program established to permit the corpo- 
ration to take advantage of a dollar for dollar income 
tax credit relating to the company’s contributions to 
the plan not to exceed the 142% maximum taxcredit 
allowed by the Tax Reduction Act of 1975, as 
amended. Is a company’s TRASOP contribution 
reportable as remuneration since the amount paid 
is a tax credit to an amount otherwise payable to the 
government? 


Response: Yes. The reporting principle stated in 
response to Question 38 is applicable—tax benefits 
are not to be reflected in the table. Thus, the com- 
pany’s contribution, allocation or accrual for a par- 
ticipant’s account in a TRASOP is reportable as 
remuneration. The amount reportable in the 
remuneration table would be the interest attributed 
to or accrued for the account of the individual.'® 


Vill. Item 4(b)—Proposed Remuneration 


Item 4(b) requires a brief description of all remuner- 
ation payments proposed to be made in the future 





14Indeed, there may be situations where the tax 
benefit may be equal to or greater than the out-of- 
pocket cost to the registrant. However, the com- 
pany’s total contribution, notwithstanding any 
resulting tax benefit, would be reported for Item 4(a) 
purposes. 


'SThere is no prohibition to disclosing tax benefits in 
a footnote or in the text. 
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pursuant to any existing plan or arrangement to 
persons and groups specified in the remuneration 
table. 


40. Question: What is required in the “brief de- 
scription” of a plan? 


Response: The registrant should describe a plan in 
such a way that it can be fairly understood by the 
reader. In cases where payments under such plans 
are a function of company performance, brief dis- 
closure should be given with regard to payment 
formulas and general payment schedules under the 
plans. Usually a general explanation of the plan's 
operation will suffice. In addition, the Division 
encourages registrants to disclose any amount 
included in the table with respect to such a plan or to 
split out such amount into a separate column, see 
Question 2. 


41. Question: Is it necessary to provide narrative 
disclosure under Item 4(b) for a bonus plan when 
present year payments under the plan have been 
included in Column C1? 


Response: Yes. If the plan is operative for future 
years, Item 4(b) disclosure is required. 


IX. Pension Plans—Instruction 3(a) and Item 
4(b) 


The staff has received numerous questions about 
the disclosure of amounts relating to defined 
benefit or similar pension plans. Among other 
things, registrants have been concerned with (1) the 
necessity of reporting amounts in the remuneration 
table; (2) the necessity and composition of footnote 
disclosure to the remuneration table; and (3) the 
requirements of the pension table described in Item 
4(b). With this in mind, the following discussion will 
address the requirements of the present rules and, 
in addition, will suggest an alternative disclosure 
format which the Division will accept in filings. 


Requirements of the Present Rule 


The first issue, and in most cases the most impor- 
tant issue, concerns (1) whether the amount reflect- 
ing company contributions to a plan must be 
included in the remuneration table at all; and (2) if 
no entry in the table is necessary, the composition 
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of the required disclosure. With regard to the major- 
ity of these plans, Instruction 3(a)(i) states that, in 
the case of a defined benefit or actuarial plan, if the 
“amount of the contribution, payment or accrual 
[with] respect [to] a specified person is not and can- 
not readily be separately or individually calculated 
by the regular actuaries of the plan’’'’® then such 
amounts may be omitted from the remuneration 
table provided a footnote is included disclosing that 
such amounts have been excluded, indicating the 
percentage which the aggregate contributions to 
the plan bears to the total covered remuneration of 
the plan participants, and briefly describing the 
remuneration covered by the plan. (The Division has 
found that many of such footnotes have not 
included all the required information, especially the 
requisite description of remuneration covered by 
the plan.) 


The second issue concerns the appropriate column 
to use in the unusual case when amounts are to be 
included in the remuneration table. Because many 
pension plans involve arrangements in which the 
“distribution of such [pension] remuneration or the 
unconditional vesting or measurement of benefits 
thereunder is subject to future events,” the instruc- 
tions which specifically address such plans appear 
in the rules asinstructions to Column D.'? However, 
it should be noted that certain plans may involve 
arrangements to which the above condition does 
not apply and, instead, there is accrued or distrib- 
uted for the account of the participant a cash or 
cash-equivalent amount. In the latter situation, 
Instruction 2, which pertains to Column C, would 
govern and the relevant amount reflecting the con- 
tribution for the year should be included in Column 
C2. See also Securities Act Release No. 6027 (Feb- 
ruary 22, 1979). 


Pension Table Requirement 


If amounts are excluded from the remuneration 
table pursuant to Instruction 3(a)i) and, in turn, are 
described in the footnote called for by Instruction 
3(a)(ii) (discussed in the above paragraph), Item 4(b) 
requires that a separate pension plan table be 
included showing the estimated annual benefits 
payable upon retirement to persons in specified 
remuneration and years-of-service classifications. 
It should be emphasized that under the present 
instructions the pension plan table is required only 





16See Question 42 below. 
17See Instruction 3(a). 
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when amounts are excluded from the remuneration 
table pursuant to Instructions 3(a)i) and (ii) to Item 
4(a). The following questions relate to the current 
requirements. 


42. Question: As to defined benefit or actuarial 
plans for which the amount of contribution, pay- 
ment, or accrual cannot be separately calculated, 
may a registrant estimate such amount and include 
it in the table in lieu of providing the footnote disclo- 
sure called for by Instruction 3(a)(ii) and the Item 
4(b) pension plan table? 


Response: With regard to defined benefit and like 
plans, our experience and all of the comments we 
have received indicate that there are no cases 
where reasonable estimates can be made. There- 
fore, under these plans, unless the registrant can 
justify the basis of its calculation, the disclosure 
should include (1) the footnote required by Instruc- 
tion 3(a)(ii) along with the Item 4(b) pension table; or 
(2) the alternate format discussed below. 


43. Question: What should be included in the 
remuneration table concerning a defined contribu- 
tion plan or “individual account plan”? 


Response: The amount of the contribution attrib- 
uted to or allocated for the account of an officer/di- 
rector should be reflected in table. Since there 
usually is no waiting period prior to vesting under 
these plans, company contributions will generally 
be reported in Column C2. It should be noted that a 
brief description of such plan is required by Item 
4(b). 


44. Question: Should the pension table be struc- 
tured so as to reflect the retirement benefits for all 
salaried employees including even low-paid 
employees or should the table reflect data only as to 
officers and directors? 


Response: The pension table should be keyed tothe 
Item 4(a) individuals so that a shareholder will be 
provided with information on the type of retirement 
benefits being offered its officers and directors. For 
example, assume that the Item 4(a) remuneration 
table includes the following: 


Column C1 
190,000 
175,000 
150,000 
140,000 
120,000 
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Further, assume that the remuneration covered by 
the plan in determining the level of benefit pay- 
ments includes all the types of compensation 
reported in Column C1. The Item 4(b) pension table 
should be structured to key on the compensatory 
levels disclosed for the individuals named above. 


A possible format is the following: 
Remuneration Years of Service 
15 20 


XXX 
XXX 
XXX 
XXX XXX 
225,000 XXX XXX XXX 
Note: The highest remuneration level should be 
sufficiently high to reflect reasonably expected 
increases in compensation. 


35 


XXX 
XXX 
XXX 


125,000 
150,000 
175,000 
200,000 


45. Question: Does Item 4(b) require a specified 
number of columns or set increments in both the 
remuneration and years of service classifications 
for the pension table? 


Response: No. Since the staff is not in a position to 
determine what is appropriate disclosure for the 
myriad of retirement plans, neither the number of 
columns nor the increments of amounts has been 
mandated. However, most issuers appear to be 
reflecting four or five classifications each as to 
remuneration and years of service. 


46. Question: If a registrant maintains several 
defined plans, must it provide separate pension 
tables? 


Response: If it is possible to consolidate the plans 
into one table which accurately reflects the regis- 
trant’s retirement formula, the company may dis- 
close only one table. However, if such a 
consolidation is not possible, separate tables would 
be required. 


47. Question: Is a narrative explanation of the 
plan required under Item 4(b) even if the amounts 
expensed under the plan are included in the remu- 
neration table? 


Response: Yes. See Section VIII of this release deal- 
ing with “Proposed Remuneration,” specifically 
Question 41. 


48. Question: If amounts are not included in the 
remuneration table pursuant to Instruction 3(a)(i) 
and the appropriate footnote disclosure under 
3(aXii) and the pension table disclosure under Item 
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4(b) is given, must the registrant also include a brief 
description of the plan under Item 4(b)? 


Response: Yes. In the Division's view, the first sen- 
tence of Item 4(b) requires a brief narrative descrip- 
tion of the plan. Such disclosure should be used to 
make the pension table presentation meaningful. 


49. Question: Is the pension table as well as the 
percentage footnote disclosure required if only one 
Item 4(a) individual is covered? 


Response: If the registrant is able to provide infor- 
mation similar to that which the percentage foot- 
note and the table would provide as to the one 
participant, the staff would not object to omission of a 
full table. Comparable information would include 
information as to potential benefits reflecting any 
increases in remuneration and years of service. 


Alternate Format 


Since under most of these plans it is impossible to 
calculate the amount of contribution attributable to 
each participant, the footnote disclosure required 
by Instruction 3(a)(ii) and the Item 4(b) pension table 
have created many interpretive questions. With 
these problems in mind and in the interim before 
any amendments are proposed by the Division for 
adoption by the Commission, the staff will raise no 
objection if registrants report in the following 
manner. The footnote disclosure required by 
Instruction 3(a)ii) need not be included if (1) the 
years of service of the persons named in the remun- 
eration table who are plan participants are indi- 
cated; (2) the pension table required by Item 4(b) is 
present; and (3) the type of remuneration covered by 
the plan is disclosed (e.g. salary, salary and bonus, 
etc.) In addition, in those few plans where amounts 
are expensed and the pension table would not be 
required, registrants may exclude such expensed 
amounts from the remuneration table if the disclo- 
sure follows (1), (2) and (3) above. 


In our view, this approach would combine the best 
of the past and present rules. In order to ascertain 
the “estimated annual benefits upon retirement” as 
required by the old rules, the company would have 
had to use a similar table to that required by Item 
4(b). Instead of relying on static assumptions, the 
pension table discloses information as to potential 
benefits reflecting increases in remuneration and 
years of services. Moreover, the disclosure of indi- 
vidual years of service will make the table more 
meaningful. 
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Note: When this alternate format is used, Ques- 
tions 44 through 49 would be applicable where they 
are appropriate. 


X. Life Insurance—Instruction 2(c) and Item 4(b) 


50. Question: With regard to split-dollar life insu- 
rance, must Column C2 reflect all of the premiums 
paid by the registrant? 


Response: Instruction 2(c) requires the inclusion of 
the cost of the premiums paid by the registrant or its 
subsidiaries. Therefore, if under a split-dollar life 
insurance policy the company will recoup some or 
all of its premiums from the proceeds of the policy, 
the Division will raise no objection if the registrant 
includes only the amounts relating to the policy that 
have been expensed for financial reporting pur- 
poses. Registrants should also be aware of their 
obligation to briefly describe such a plan under Item 
4(b). 


51. Question: Instruction 2(c) and Item 4(b) indi- 
cate that information need not be furnished with 
respect to any group life, health, hospitalization or 
medical reimbursement plans which do not dis- 
criminate in favor of officers and directors and 
which are available generally to all salaried 
employees. In order to qualify for this exception 
must a policy taken out with an insurance company 
be involved? 


Response: No, “reimbursement” plans, similar to 
life insurance or otherwise, need not be funded by 
an insurance company poilicy to qualify for this 
exception. 


Xl. Item 4(c)—Remuneration of Directors 


Item 4(c) requires the disclosure of standard and 
other arrangements by which directors of regis- 
trants are compensated for all services as directors. 


52. Question: Must a plan of deferred compensa- 
tion for services as a director be disclosed pursuant 
to Item 4(b)? 


Response: Yes. In addition, if such an arrangement 
is not standard for all directors, the name of each 
director participating in such an arrangement and 
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the amount of such remuneration earned by each 
should be indicated. Cross-references to the 
remuneration table may be used for this purpose. 


Xil. Item 4(e)—Indebtedness of Management 


53. Question: For purposes of Item 4(e), may 
issuers who are broker-dealers report margin 
accounts of officers, directors and nominees for 
directors in the same format that banks report loans 
to such persons? 


Response: Yes, the Division will raise no objection 

to such disclosure. That is, if the margin account of 

such an individual is in excess of $10,000 and (1) 

came about in the ordinary course of business, (2) 

included substantially the same terms as those pre- 

vailing at the time of comparable transactions with 

other persons, and (3) did not involve more than 
normal risk of collectability or present other unfa- 

vorable features, then the disclosure may consist of 

a statement affirming (1), (2) and (3) above. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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FILING AND DISCLOSURE REQUIREMENTS 
RELATING TO BENEFICIAL OWNERSHIP 


ACTION: Publication of inquiries to be considered 
in connection with preparation of a report to 
Congress. 
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SUMMARY: The Commission is requesting com- 
ment in connection with the preparation of a report 
which is required to be submitted to Congress in 
June of 1980. The report will address the effective- 
ness of reporting requirements relating to disclo- 
sure of the beneficial ownership of equity securities 
contained in the Securities Exchange Act of 1934 
and the desirability and feasibility of reducing or 
otherwise modifying the five percent reporting 
threshold in sections 13(d)(1) and 13(g)(1) of that 
Act. 


DATE: Comments must be received on or before 
February 15, 1980 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commisison, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-815. All com- 
ments received will be available for public inspec- 
tion and copying in the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: John 
Granda or Scott Cooper (202-272-2589), Office of 
Disclosure Policy, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: Section 13(h) 
of the Securities Exchange Act of 1934 (the 
“Exchange Act’) [15 U.S.C. 78a et seq. (1976 and 
Supp. | 1977)] requires the Commission to submit a 
report to Congress in June of 1980. The report is 
required to address the effectiveness of the require- 
ments imposed by the Exchange Act for the report- 
ing of beneficial ownership of certain equity 
securities as well as the desirability and feasibility 
of reducing or otherwise modifying the 5 percent 
reporting threshold used in sections 13(d)(1) and 
13(g)(1) of that Act. In addressing these matters, the 
Commission is required to give appropriate consid- 
eration to nine criteria specified in the statute which 
are discussed below. 


In connection with the preparation of the report, the 
Commission is seeking the benefit of public com- 
ment with respect to the inquiries set forth below. In 
order to facilitate understanding of the issues pre- 
sented by these inquiries, a brief overview of the 
applicable reporting requirements follows. How- 
ever, attention is directed to the requirements 
themselves for a more complete understanding. 
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1. Overview of Reporting Requirements 
A. Sections 13(d) and 13(g) 


Section 13(d) was added to the Exchange Act in 
1968 as part of the Williams Act amendments.' 
Section 13(d) requires any person who acquires the 
direct or indirect beneficial ownership of more than 
five percent of a class of equity securities described 
in that section to send to the issuer and each 
exchange where the security is traded and to file 
with the Commission a statement containing speci- 
fied information within ten days after such acquisi- 
tion. The legislative history of that section indicates 
that it was intended to provide information to the 
public and the issuer with respect to the rapid 
accumulation of equity securities by persons who 
would have the ability to change or influence con- 
trol.2 By providing information to investors with 
respect to potential changes in or influences upon 
the control of an issuer, the market could approp- 
riately adjust its evaluation of the issuer’s worth. 


Because section 13(d) atempts to deal with the 
more limited concern of rapid shifts in control, 
acquisitions unrelated to that purpose were exemp- 
ted therefrom. Thus, persons who acquire not more 
than 2 percent of a class of securities within a 
12-month period are exempted by section 
13(d)(6)(B) from disclosing their ownership. In addi- 
tion, persons who acquired their ownership prior to 
the enactment of the 5-percent threshold on 
December 22, 1970 (Pub. L. 91-567) are not subject 
to section 13(d) since section 13(d) is keyed to mak- 
ing an “acquisition” of the requisite amount of 
securities. An acquisition of securities through a 
stock-for-stock exchange which is registered under 
the Securities Act of 1933 (‘Securities Act’’) [15 
U.S.C. 77a et seq., as amended by Pub. L. No. 94-29 
(June 24, 1975)] is exempted by section 13(d)(6)(A) 
because Congress apparently believed, at that time, 
that shareholders of the subject issuer would, 
through the receipt of the required prospectus, 
receive all the material facts necessary to make an 
informed decision whether to hold their stock or 





‘Pub. L. 90-439 (July 29, 1968). 


2S. Rep. No. 550, 90th Cong., 1st Sess. 7 (1967); H. 
R. Rep. No. 1711, 90th Cong., 2d Sess. 8 (1968); and 
Hearings on S.510 before the Subcom. on Securi- 
ties of the Senate Comm. on Banking and Currency, 
90th Cong., 1st sess. (1967). 
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exchange it for the stock of the company making the 
exchange offer.® 


in June 1975 Congress enacted section 1 2(m) of the 
Exchange Act which directed the Commission to 
conduct a study and investigation of the practice of 
recording the ownership of securities inthe records 
of the issuer in other than the name of the beneficial 
owner, commonly referred to as “‘nominee’’* and 
“street’’> name registration, to determine whether 
the practice is consistent with, inter alia, the pur- 
pose of section 13(d). In its final report to Congress 
on December 3, 1976 (“Street Name Study’”’),® the 
Commission concluded that the practice limits the 
amount of information readily available to the public 
regarding beneficial owners of substantial amounts 
of an issuer's securities and therefore may not pro- 
vide the disclosure contemplated by Congress.’ In 
particular, the Commission noted the gaps in sec- 
tion 13(d), discussed above, which permit persons 
whose ownership exceeds five percent to avoid 
reporting such ownership.® The Commission there- 
fore recommended that a comprehensive system 
for disclosure of ownership interests be established 
and requested legislation to require ownership 
reports from those persons owning beneficially 
more than 5 percent of an issuer's securities who 





3See S. Rep. No. 550, 90th Cong., 1st sess. 3(1967); 
H. R. Rep. No. 1711, 90th Cong. 


4Nominee name registration refers to arrange- 
ments used by institutional investors and financial 
intermediaries for the registration of securities held 
by them for their own account or for the account of 
their customers who are the beneficial owners of 
the securities. 


5Street name registration, a specialized type of 
nominee registration, refers to the practice of a 
broker registering in its name, or in the name of its 
nominee, securities left with it by customers or held 
by it for its own account. 


6Final Report of the Securities and Exchange Com- 
mission on the Practice of Recording the Ownership 
of Securities in the Records of the Issuer in Other 
Than the Name of the Beneficial Owner of Such 
Securities, 94th Cong., 2d Sess. (Comm. Print 1976) 
(hereinafter the ‘Street Name Study”). 


1Id. at 5. 
8/d. at 48. 
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were not then required to report under the Exchange 
Act.? 


The Commission's recommendation was imple- 
mented by the enactment of the Domestic and For- 
eign Investment Improved Disclosure Act of 1977 
(Title Il of Pub. L. 95-213) which, among other 
things, added Section 13(g) to the Exchange Act. 
Section 13(g)1) requires any person who is directly 
or indirectly the beneficial owner of more than 5 
percent of a class of equity securities specified in 
section 13(d)(1) of the Exchange Act to send to the 
issuer and file with the Commission a statement 
setting forth, in such form and at such time as the 
Commission may, by rule, prescribe: such person's 
identity, residence, citizenship, the number and 
description of the shares in which such person has 
an interest and the nature of such interest. 


Taken literally, section 13(g)1) would require the 
filing of a report even though a report containing 
similar ownership information was also required 
under other sections of the Exchange Act. Section 
13(g\5), however, directs the Commission to take 
such steps as are necessary and appropriate in the 
public interest and for the protection of investors to 
achieve centralized reporting of the information, to 
avoid unnecessary duplicative reporting, and to 
minimize the compliance burden on persons 
required to report. Moreover, the legislative history 
is clear that section 13(g) was intended to ‘‘supple- 
ment the current statutory scheme by providing 
legislative authority for certain additional disclo- 
sure requirements that in some cases could not be 
imposed administratively.’’'° The principal effect of 
section 13(g), therefore, is to provide the authority 
necessary to close the gaps previously described in 
the disclosure requirements under Section 13(d)."' 


By adding a separate subsection to the Exchange 
Act rather than eliminating the exceptions to sec- 
tion 13(d) and by making the disclosure require- 
ments under section 13(g) less extensive than those 
under section 13(d), Congress was able to establish 
a comprehensive system for reporting large accum- 
ulations of stock ownership while at the same time 
minimizing the compliance burden on persons 
whose interests had not been acquired rapidly. It is 
important to note, however, that, unlike the limited 





9/d. at 52. 


10S. Rep. No. 114, 95th Cong., 1st Sess. 13 (1977). 


Wd. 
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Congressional purpose underlying section 13(d), 
reasons in addition to the protection of investors 
were advanced in support of establishing this com- 
prehensive reporting system through the adoption 
of section 13(g). Most significantly, the legislative 
history is replete with references to the need for 
such information by Congress, the executive branch 
and Federal agencies upon which to base reasoned 
public policy, especially with regard to foreign 
investment in American companies. '? 


B. Regulation 13D-G 


The rules implementing sections 13(d) and 13(g) are 
set forth in Regulation 13D-G. That Regulation 
establishes specific filing and disclosure require- 
ments and provides standards for determining what 
constitutes an “acquisition” and “beneficial owner- 
ship” for purposes of these provisions. 


Any person who is a beneficial owner of more than 
five percent of a class of equity securities is required 
by Rule 13d-1 to file a statement containing the 
information required by either Schedule 13D or 
Schedule 13G depending upon whether such per- 
son is subject to paragraph (a), (b) or (c) of the Rule. 
Schedule 13D is primarily aimed at obtaining infor- 
mation concerning potential changes in control of 
an issuer. It calls for disclosure with respect to: the 
class of the security and the issuer; the identity and 
background of the beneficial owner, and, if the 
statement is filed by a partnership, syndicate, group 
or corporation, certain related persons; the source 
and amount of funds or other consideration used in 
making the acquisition; the purpose of the acquisi- 
tion and any plans or proposals with respect to the 
acquisition or disposition of the securities, material 
changes in the issuer's business or corporate struc- 
ture and other specified matter; the number of 
shares beneficially owned and transactions in the 
securities during the prior 60 days; and any con- 
tracts, arrangements, understandings or relation- 
ships with respect to the securities. Schedule 13G 
calls for an abbreviated statement which must 
include the identity, residence and citizenship of the 
beneficial owner as well as the number of shares 
beneficially owned. 


Under paragraph (a) of Rule 13d-1, a person who 
makes an acquisition of certain equity securities 
which results in that person becoming the benefi- 





'2See, e.g., Cong. Rec. $923 (daily ed. January 18, 
1977) (remarks of Senator Williams). 
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cial owner of more than five percent of a class of 
securities is required to file with the Commission 
and send to the issuer and each exchange where 
the security is traded a Schecule 13D within 10 
days after such acquisition. Paragraph (b) of Rule 
13d-1 permits a Schedule 13G to be filed and sent 
within forty-five days after the end of the calendar 
year by persons who would otherwise be required to 
file a Schedule 13D if the conditions specified in the 
Rule are met. Generally, the securities must have 
been acquired in the ordinary course of the filing 
person's business and without the purpose or the 
effect of changing or influencing control of the 
issuer and the filing person must be among a speci- 
fied class of institutional-type investors. These con- 
ditions are based on the ‘criteria set forth in section 
13(d)(5) to guide the Commission in allowing abbre- 
viated statements to be filed as well as the legisla- 
tive history of that section. While the filing of 
Schedule 13G by the persons encompassed by Rule 
13d-1{b) is voluntary, in that it may be filed in lieu of 
a Schedule 13D, Schedule 13G is required to be 
filed under Rule 13d-1(c) by any beneficial owner of 
more than five percent of aclass of securities whois 
not subject to Section 13(d). Generally, such per- 
sons are those who: (1) acquired beneficial owner- 
ship of their securities prior to December 22, 1970; 
(2) acquired not more than 2% of the class acquired 
within a twelve-month period; or (3) acquired the 
securities through a stock-for-stock exchange reg- 
istered under the Securities Act. 


Rule 13d-2(a) requires the filing of an amendment 
to Schedule 13D promptly after any material 
change occurs in the facts set forth therein. Sched- 
ule 13G, on the other hand, is merely required by 
Rule 13d-2(b) to be updated within forty-five days of 
the end of each calendar year to reflect any changes 
in the previous filing. 


The obligation to file a Schedule 13D depends in 
part upon whether there has been an “acquisition” 
of securities. Rule 13d-5(a) deems .a person who 
has become a beneficial owner of securities to have 
acquired the securities. Thus, the Rule makes clear 
that the obligation to file extends to situations 
where beneficial ownership of securities has been 
obtained otherwise than by purchase, such as 
through gift, bequest or inheritance. 


The standards for determining what constitutes 
“beneficial ownership” are set forth in Rule 13d-3. 
Rule 13d-3(a) provides that a beneficial owner of a 
security includes any person who, directly or indi- 
rectly, through any contract, arrangement, under- 
Standing, relationship or otherwise, has or shares 
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either voting power or investment power with 
respect to such security. Voting power includes the 
power to vote or to direct the voting of such security 
and investment power includes the power to dis- 
pose or to direct the dispostion of such security. In 
addition, a person is deemed to be the beneficial 
owner of a security if such person has the right to 
acquire voting or investment power within 60 days 
or, at any time, if the right to acquire those powers 
was obtained with the purpose or with the effect of 
changing or influencing control. To ensure that a 
complete picture of a person's potential to affect 
control is presented, Rule 13d-3(c) requires that all 
securities beneficially owned by a person, regard- 
less of the form which such beneficial ownership 
takes, are to be aggregated in calculating the 
number of shares beneficially owned. 


An analysis of all relevant facts and circumstances 
in a particular case is necessary to determine who 
has voting or investment power. Moreover, since 
the determination of whether a person is a benefi- 
cial owner is based on who has power, as distin- 
guished from merely the legal right, to vote or 
dispose of the security, the interpositioning of mul- 
tiple holders of record or other artifices cannot be 
used by a person holding either of the requisite 

powers to avoid his filing obligation. The integrity of 
the filing system is further reinforced by Rule 13d- 
3(b) which provides that Rule 13d-3(a) cannot be 
circumvented by a contract, arrangement or other 
device to divest a person of beneficial ownership or 
prevent the vesting of beneficial ownership as a part 
of a plan or scheme to evade the reporting require- 
ments of section 13(d) or 13(g). 


C. Section 16 


Another provision of the Exchange Act which 
requires disclosure of the beneficial ownership of 
equity securities is section 16. Section 16(a) pro- 
vides that every person who is directly or indirectly 
the beneficial owner of more than 10 percent of any 
class of equity security (other than an exempted 
security) registered pursuant to section 12, or who 
is an officer or director of the issuer of such security, 
shall file with the Commission an initial report dis- 
closing the amount of all equity securities of such 
issuer of which he is the beneficial owner and a 
further report within 10 days after the close of each 
calendar month in which there has been any 
change in his holdings. Rule 16a-1 (17 CFR 
240.16a-1) implements this authority by providing 
Form 3 for initial reports of beneficial ownership 
and Form 4 for statements of changes in such bene- 
ficial ownership. 
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Section 16(b) provides that for the purpose of pre- 
venting the unfair use of information by such bene- 
ficial owner, officer or director by reason of his 
special relationship to the issuer, any profit realized 
by him from any purchase and sale, or sale and 
purchase, of any equity security of such issuer 
(other than an exempted security) within any period 
less than six months, unless such security was 
acquired in connection with a debt previously con- 
tracted, shall inure to and be recoverable by the 
issuer. 


Thus, section 16 is a prophylactic provision 
designed to prevent the use of inside information to 
derive windfall profits by certain insiders. The over- 
riding concern under section 16 is therefore with 
the economic incidents of ownership. Because the 
purpose to be accomplished by section 16 is differ- 
ent from that under sections 13(d) and (g), the Com- 
mission has not applied the standards for 
determining beneficial ownership set forth in Rule 
13d-3 to reporting under section 16. 


D. Section 13(f) 


In 1975, as part of the Securities Acts Amendments 
of 1975, Congress adopted section 13(f) of the 
Exchange Act. The reporting system required by 
section 13(f) is intended to create in the Commis- 
sion a central repository of historical and current 
data about the investment activities of institutional 
investment managers, and thereby to advance cer- 
tain objectives. First, the reporting system is 
designed to improve the body of factual data availa- 
ble and thus facilitate consideration of the influence 
and impact of institutional investment managers on 
the securities markets and the public policy implica- 
tions of that influence. Second, by making the Com- 
mission responsible for all gathering, processing, 
and dissemination of the data, Congress intended to 
permit establishment of uniform reporting stand- 
ards and a uniform centralized data base.'? 


Section 13(f) of the Exchange Act empowers the 
Commission to adopt rules which would create a 
reporting and disclosure system to collect specific 
information concerning section 13(d)1) equity 
securities held in accounts over which certain insti- 
tutional investment managers excercise invest- 
ment discretion. It gives the Commission broad 





'3See, S. Rep. No. 94-75, 94th Cong., 1st Sess. 85 
(1975). 
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rulemaking authority to determine the size of the 
institutions required to file reports, the format and 
frequency of the reporting requirements, and the 
information to be disclosed in each report. The sta- 
tute directs the Commission to make available to the 
public a list of all equity securities described in 
section 13(d)1) of the Exchange Act and to dissemi- 
nate to the public the information contained in the 
reports. The Commission is also directed to consult 
with other regulatory agencies to attempt to achieve 
uniform, non-duplicative reporting by, and mini- 
mize the compliance burden on, institutional in- 
vestment managers. 


On June 15, 1978, the Commission announced the 
adoption of Rule 13f-1 [17 CFR 240.13f-1] and 
related Form 13F [17 CFR 249.325] which imple- 
mented the institutional disclosure program man- 
dated by Congress in section 13(f).'* Under the rule, 
as amended effective February 5, 1979,'* an insti- 
tutional investment manager exercising investment 
discretion (as defined in section 3(a)(35) of the 
Exchange Act [15 U.S.C. 78(c\a)(35)]) with respect 
to accounts having $100,000,000 or more in 
exchange-traded or NASDAQ-quoted equity securi- 
ties on the last trading day of any of the twelve 
months of a calendar year must file five copies of 
Form 13F with the Commission and, if a bank, with 
the appropriate agency. The form must be filed 
within 45 days after the last day of such calendar 
year and within 45 days after the last day of the first 
three calendar quarters of the subsequent year. The 
form requires the reporting of the name of the 
issuer, and the title of class, CUSIP number, number 
of shares (or principal amount in the case of con- 
vertible debt), and aggregate fair market value of 
each such equity security held. The form also 
requires information concerning the nature of 
investment discretion and voting authority 
possessed. 


E. Section 13(h) 


Section 13(h) was also added to the Exchange Act 
by the Domestic and Foreign Improved Disclosure 
Act of 1977. As noted above, section 13(h) directs 
the Commission to report to Congress in June 1980 
with regard to the effectiveness of the ownership 





‘4Release No. 34-14852 (June 15, 1978) (43 FR 
26700). 


'SRelease No. 34-15461 (January 5, 1979) (44 FR 
3033). 
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reporting requirements of the Exchange Act and the 
desirability and feasibility of reducing or otherwise 
modifying the 5 percent reporting threshold pro- 
vided in sections 13(d) and 13(g). In addressing 
these matters, the Commission is required to give 
appropriate consideration to: 


(1) the incidence of avoidance of reporting by 
beneficial owners using multiple holders of record; 


(2) the cost of compliance to persons required to 
report; 


(3) the cost to issuers and others of processing and 
disseminating the reported information; 


(4) the effect of such action on the securities 
markets, including the system for the clearance and 
settlement of securities transactions; 


(5) the benefits to investors and to the public; 


(6) any bona fide interests of individuals in the 
privacy of their financial affairs; 


(7) the extent to which such reported information 
gives or would give any person an undue advantage 
in connection with activities subject to sections 
13(d) and 14(d) of the Exchange Act; 


(8) the need for such information in connection 
with the administration and enforcement of the 
Exchange Act; and 


(9) such other matters as the Commission may 
deem relevant, including the information obtained 
pursuant to section 13(f) of the Exchange Act. 


Insight into the Congressional concerns underlying 
the enactment of Section 13(h) can be gleaned from 
prior bills which were considered during the 94th 
Congress'® as well as the original version of the bill 





'6See, e.g., S.953, 94th Cong., 1st Sess. (1975); 
S.3084, 94th Cong., 2d Sess. (1976). S.3084 was 
adopted by the Senate on August 27, 1976 but no 
action was taken by the House of Representatives. 
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which was finally enacted.'’ These bills would have 
required a report to be filed with the Commission no 
more frequently than quarterly by any holder of 
record of, and any other person having an interest 
in, 2% or more of any equity security of a class of 
security described in section 13(d)(1). The reporting 
threshold would have been reduced under these 
bills to as little as % of 1% within a specified period 
after adoption, subject to the exercise of discretion 
vested in the Commission to shorten or lengthen 
the period if it found that such change was not 
inconsistent with the public interest or the protec- 
tion of investors after giving appropriate considera- 
tion to and receiving public comments on specified 
criteria which closely resemble those found in Sec- 
tion 13(h). In addition, the Commission would have 
been directed to submit a report to Congress similar 
to that required by Section 13(h) with respect to the 
feasibility and desirability of reducing the reporting 
threshold to 1/10 of 1%. Congress was apparently 
of the view that by enlisting the aid of record holders 
and reducing the reporting threshold it would min- 
imize the potential for avoidance of the reporting 
requirements under Section 13(d) throught the 
interpositioning of multiple holders of record.'® 
However, there appears to have been a recognition 
that such an approach should not be adopted until 
there had been opportunity to determine the effi- 
cacy of the then recently adopted rules under Sec- 
tion 13(d) as well as to further study the matter.'® 





Footnote 16, continued: 


See 122 Cong. Rec. 28248 (1976) and Cong. Rec. 
$.922 (daily ed. January 18, 1977) (remarks of 
Senator Williams). 


17§.305, 95th Cong., 1st Sess. (1977), Cong. Rec. 
$.919 (daily ed. January 18, 1977). 


'8See., e.g., $.922 (daily ed. January 18, 1977) 
(remarks of Senator Williams); S. Rep. No. 917, 94th 
Cong., 2d. Sess. 26-29 (1976). 


19In this regard, S. Rep. No. 114, 95th Cong., 1st 
Sess. 14 (1977) states: 


While the Committee believes that such 
measures may ultimately be necessary, it 
has determined that statutory provisions of 
this nature may be deferred at this juncture, 
particularly in light of the Commission's 
mandate under section 203 of S.305 to 
study the effectiveness of current reporting 
levels. 
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ll. Scope of Inquiry 


In view of the Congressional concerns underlying 
the enactment of Section 13(h), the Commission is 
considering whether to recommend legislation 
which would, among other things, reduce the 
reporting threshold below the present level of five 
percent of a class. Since the reporting threshold 
would have been progressively lowered by the prior 
bills to 2 percent, 1 percent and % of 1 percent and 
since the Commission would have been required to 
report with respect to a threshold of 1/10 of 1 
percent, the following inquiries seek comment with 
respect to reporting at those levels. The inquiries 
also address the effectiveness of the current report- 
ing requirements, including the rules adopted the- 
reunder. The views of interested members of the 
public will be useful to the Commission in formulat- 
ing any legislative recommendations and rulemak- 
ing action. 


In responding to the following inquiries commenta- 
tors are requested to furnish, to the extent feasible, 
detailed empirical data in support of their sugges- 
tions for any proposed modifications in the applica- 
ble statutory provisions and the rules thereunder. 
With respect to costs, the Commission requests 
detailed information on direct and indirect costs as 
well as start-up and continuing costs. 


A. Incidence of Avoidance of Reporting by Benefi- 
cial Owners Using Multiple Holders of Record 


One of the concerns which appears to have promp- 
ted the introduction of bills to lower the reporting 
threshold to as low as 12 of 1% is the possibility that 
reporting under section 13(d) could be avoided 
through the use of multiple holders of record to 
fragment the ownership in individual accounts to 
less than five percent. However, the introduction of 
these bills as well as the enactment of section 13(h) 
occurred prior to the adoption of the present stand- 
ards for determining who is a beneficial owner for 
purposes of sections 13(d) and 13(g). As noted 
above, by imposing the filing obligation on the per- 
son who has or shares voting or investment power, 
the reporting requirements cannot, as a legal mat- 
ter, be avoided through the use of multiple holders 
of record. The use of multiple holders of record 
could, however, make detection of violations of the 
reporting requirements more difficult. 


In light of the foregoing the Commission invites 
public comment with respect to the following areas 
of inquiry: 
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(1) Are the standards set forth in Rule 13d-3 for 
determining who is a beneficial owner, together 
with the aggregation requirement in Rule 13d-3(c), 
effective in preventing the avoidance of the report- 
ing requirements of sections 13(d) and 13(g) 
through the use of multiple holders of record? Are 
there more effective methods of doing so and, if so, 
what are they? 


(2) How and to what extent are multiple holders of 
record being used to avoid the reporting require- 
ments under sections 13(d) and 13(g)? How can the 
detection of such violations be enhanced? 


(3) Would a reduction in the reporting thresholds 
under sections 13(d) and 13(g) be effective in deal- 
ing with the matters raised in inquiries 1 and 2? 


B. Cost of Compliance to Persons Required to 
Report 


In addition to the extent of required disclosure, an 
assessment of the cost of compliance with the 
reporting requirements must take into considera- 
tion the question of who should be required to report, 
the overlap among the reporting requirements, and 
the burden imposed by these requirements. 


In order to cover the persons who have the potential 
to affect control, Rule 13d-3 deems a person to be a 
beneficial owner if he has or shares, directly or 
indirectly, either voting or investment power or, in 
certain cases, the right to acquire either of those 
powers. As a consequence, there can be more than 
one beneficial owner of the same securities. The 
Commission has attempted to reduce the com- 
pliance burden in such situations by permitting the 
joint filing of a Schedule 13D or 13G where the 
conditions in Rule 13d-1(f) are satisfied. The Com- 
mission has nevertheless been criticized for the 
breadth of the definition and the attendant costs of 
compliance. 


In view of the differences between the purposes 
underlying sections 13(d) and 13(g) and those 
underlying sections 13(f) and 16(a), as well as cer- 
tain technical differences between these provi- 
sions, the Commission has determined that it is not 
feasible to adopt a system of centralized reporting 
which has been able to a limited extent to integrate 
the reporting requirements under section 13(f) with 
those under sections 13(d) and 13(g). Thus, infor- 
mation contained in a Form 13F can be incorporated 
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by reference in response to any of the items of 
Schedule 13D or 13G. 


The Commission has attempted to minimize the 
cost of compliance to persons filing Schedule 13G. 
The disclosure has, in the Commission's judgement, 
been abbreviated to the minimum amount neces- 
sary to satisfy the Congressional purpose. In addi- 
tion, the Schedule is required to be filed only once a 
year to show the beneficial ownership as of the last 
day of the calendar year. Thus, the expense of moni- 
toring ownership throughout the year is avoided 
since ownership generally needs to be computed 
only as of the last day of the year for this purpose. 


The Commission has also reduced the scope of Reg- 
ulation 13D-G by limiting its application to voting 
equity securities. In the Commission's view, non- 
voting securities are outside the Congressional 
purose since they do not enable the beneficial 
owner to change or influence control of the issuer. 


In view of the foregoing, the Commission invites 
comment with respect to the following areas of 
inquiry: 


(4) Do the costs of compliance under the present 
reporting requirements outweigh the benefits to 
investors and the public of the information obtained 
thereunder? If so, how can the costs of compliance 
be reduced consistently with the purposes of the 
reporting requirements? 


(5) What effect would lowering the reporting thre- 
shold to the following percentages have on the cost 
of compliance: 2%? 1%? 0.5%? 0.1%? Which, if any, 
of these thresholds would cause the costs of com- 
pliance to exceed the benefits of the information to 
investors and the public? 


(6) Is it feasible to integrate the present reporting 
requirements into a centralized system of report- 
ing? If so, howcan this be accomplished in a manner 
consistent with the purposes of the reporting 
requirements? 


C. Costs to Registrants and Others of Processing 
and Disseminating the Reported Information 


The Street Name Study concluded that ownership 
information gathered under the then existing Com- 
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mission rules was not disseminated as widely as 
might be desirable.2° Congress has also empha- 
sized the need for public availability of information 
enacting sections 13(f)?' and 13(g).?2 


The Commission has attempted to promote the dis- 
semination and public availability of the ownership 
information obtained under sections 13(d) and(g)in 
two ways. First, the Commission has enlisted the 
aid of registrants required to file periodic reports 
under section 13 of the Exchange Act. Second, the 
Commission is in the process of implementing a 
computer system to enhance public access to cer- 
tain key information abstracted from the Schedules. 


Item 5 of Schedule 14A(§240.14a-101) and Item 13 
of Form 10-K (§249.310) impose an obligation on 
registrants to disclose the information called for by 
Item 6 of Regulation S-K (§229.20.6).25 Item 6 of 
Regulation S-K requires disclosure of the name, 
address, number of shares owned, and the percent 
of class represented by such shares for each person 
who beneficially owns more than 5 percent of a 
class of a registrant's voting securities. In respond- 
ing to this Item the registrant may rely upon infor- 
mation set forth in Schedules 13D or 13G unless 
the registrant knows or has reason to believe that 
such information is not complete or accurate or that 
a statement or amendment should have been filed 
and was not. Thus, shareholders, members of the 
public and government agencies are able to consult 
the ownership information prepared by the regis- 
trant and filed in its annual report or proxy state- 
ment for the purpose of identifying the substantial 
beneficial owners of a particular issuer. If further 
information is necessary with respect to such per- 





20Street Name Study at 50. 


21Section 13(f)(3) requires the Commission to make 
reports filed pursuant thereto available in a way 
“which will * * * maximize the usefulness of the 
information to other Federal and State authorities 
and the public.” 


22Section 13(g)5) directs the Commission to tabu- 
late and promptly make available the information 
contained in any report filed thereunder in a 
manner which will, in the view of the Commission, 
maximize the usefulness of the information. 


23ltem 19 of Form S-1 (§239.11), Item 18 of Form 
S-11 (§239.18) and Item 5 of Form 10 (§249.210) 
also require the disclosure called for by Item 6 of 
Form S-K. 


Volume 18, No. 19, December 26, 1979 


sons, the Schedules upon which the registrant 
based its disclosure are available in the Commis- 
sion’s public files as soon as they are filed. 


The cover pages to Schedule 13D, Schedule 13G 
and Schedule 14D-124 require certain data?® to be 
abstracted from the Schedules for entry into a com- 
puter retrieval system. Two tabulations of this infor- 
mation will be publicly available. One tabulation is 
classified by registrant and will show the beneficial 
owners of over 5 percent of each registrant's stock. 
The other tabulation is classified by reporting per- 
son and will show the beneficial ownership for each 
registrant in which the person has a reportable 
interest. In addition, special tabulations will be 
available through a private vendor for a fee. 


Forms 3 and 4 filed pursuant to section 16 of the 
Exchange Act are available in the Commission's 
public files as soon as they are filed. In addition, The 
Official Summary of Securities Transactions, which 
is published monthly, condenses certain informa- 
tion in those forms. This publication may be ordered 
from the Superintendent of Documents. 


In furtherance of its obligation to disseminate to the 
public the information in the reports filed pursuant 
to section 13(f), the Commission has made available 
for public inspection a copy of each report in its 
Public Reference Room in Washington. In addition, 
the Commission has arranged through a private 
vendor for tabulation of the results of all the reports 
for each filing period. Copies of the tabulations for 
each filing period have been made available for pub- 
lic inspection in the Commission's Public Reference 
Room in Washington. 


In light of the foregoing, the Commission invites 
comments on the following areas of inquiry: 


(7) Do the costs of compliance to registrants and 
others of processing and disseminating the 
reported information outweigh the benefits to 
investors and the public therefrom? If so, how can 





24Schedule 14D-1, in certain specified circumstan- 
ces, may be used to satisfy the reporting require- 
ments under section 13(d). 


25Notably, the cover pages call for the identity of the 
reporting person, his citizenship, and the amount 
and nature of his beneficial ownership. 
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the costs of compliance be reduced consistently 
with the Congressional purpose of securing ade- 
quate dissemination of the information? 


(8) What effect would lowering the reporting thre- 
shold to the following percentages have on the cost 
of compliance to registrants and others of process- 
ing and disseminating the information: 2%? 1%? 
0.5%? 0.1%? Which, if any, of these thresholds 
would cause the costs of compliance to exceed the 
benefits of dissemination to investors and the 
public? 


(9) Should the disclosure required by Item 6 of 
Regulation S-K be given solely with respect to vot- 
ing power, particularly with regard to the disclosure 
of beneficial ownership in proxy statements? 


Effect of Lowering the Reporting Threshold on 
the Securities Markets, Including the System 
for the Clearance and Settlement of Securities 
Transactions. 


The Street Name Study found that nominee name 
registration benefits investors and the securities 
industry by facilitating the transfer of record owner- 
ship and the clearance and settlement of securities 
transactions.2® It also concluded that nominee 
name registration is consistent with the purposes of 
the Exchange Act, with particular reference to sec- 
tions 12(g), 13, 14, 15(d), 16 and 17A.2? Consistent 
with this conclusion, the Commission has attemp- 
ted to avoid interfering with this practice under the 
present rules adopted pursuant to Sections 13(d) 
and 13(g). Thus, under Rule 13d-3(d)(2)a member of 
a national securities exchange is deemed not tobe a 
beneficial owner of securities which are held on 
behalf of another person if the member's only inter- 
est in the securities is that of record ownership and 
he is precluded by rules of the exchange from voting 
without instruction on other than certain routine 
matters.?® 


With a reporting threshold of 5 percent of the out- 
standing securities, relatively few investors are 





26Street Name Study at 3. 


27/d. 


28See, e.g., Rules 451 and 452, Rules of the New 
York Stock Exchange and Rules 576 and 577, Rules 
of the American Stock Exchange. 
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required to report. As the reporting threshold is 
lowered the number of investors who become sub- 
ject to the requirements necessarily increases. 
Because of the intrusion in the privacy of their 
financial affairs as well as the costs of compliance 
attendant to such reporting, the lowering of the 
reporting threshold could act as a disincentive to 
investment in equity securities of reporting 
companies. 


In light of the foregoing, the Commission invites 
comments on the following areas of inquiry. 


(10) What effect do the present reporting require- 
ments have on the securities markets, including the 
clearance and settlement of securities 
transactions? 


(11) What effects would lowering the reporting 
threshold to the following percentages have on the 
securities markets, including the system for the 
clearance and settlement of securities transactions: 
2%? 1%? 0.5%? 0.1%? How can any adverse effects 
be mitigated consistently with the purposes of the 
reporting requirements? 


(12) To what extent would lowering the reporting 
threshold act as a disincentive to investment in 
equity securities of reporting companies? 


E. The Benefits to Investors and to the Public. 


In assessing the benefits to investors and the public 
of the disclosure obtained under the present report- 
ing requirements as well as under requirements 
with reduced reporting thresholds, it is important to 
focus on the purpose being served by such disclo- 
sure. As noted previously, the information obtained 
under sections 13(d) and 13(g) is intended to provide 
information to investors with respect to potential 
changes in or influences upon the control of an 
issuer. With this information, the market is able to 
adjust appropriately its evaluation of the issuer's 
worth. The legislative history of section 13(g) 
reveals, however, that the benefits of a comprehen- 
sive system of disclosure of securities ownership 
are not limited to investor protection. Such informa- 
tion is needed by Congress, the executive branch 
and Federal agencies to make reasoned public pol- 
icy,2° especially with regard to foreign investment in 
American companies. 





28Similarly, Congress expected that federal and 
state agencies could make extensive use of data 
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The Street Name Study noted in this regard that: 


The touchstone of the national disclosure 
policy in this area is the concept of control or 
potential control. Control is, however, an 
elusive concept. Because shareholder influ- 
ence is not exercised in an open fashion, its 
incidence and effect are not readily subject 
to determination. The result is that the 
appropriate threshold [for] disclosure is 
essentially a matter of judgment.*° 


Thus, at least insofar a investor protection is con- 
cerned, the task is one of identifying a reporting 
threshold which in most instances will elicit disclo- 
sure only frorn those persons who have the poten- 
tial to affect control. 


In light of the foregoing, the Commission invited 
comments on the following areas of inquiry: 


(13) In addition to the benefits noted above, how 
do investors and the public benefit from the infor- 
mation obtained under the present reporting 
requirements? 


(14) How would investors and the public benefit 
from reducing the reporting threshold to the follow- 
ing percentages: 2%? 1%? 0.5%? 0.1%? Do the 
benefits to investors cease at a reporting threshold 
different from that for the public in general? 


(15) What percentage ownership will in most 
instance enable the holder of securities of that 
amount to have the potential to change or influence 
control? 





footnote 29, continued: 


collected pursuant to section 13(f) in fulfilling their 
responsibilities to consider and develop standards 
designed to protect the public interest and that the 
data may prove useful to the public in making 
informed investment decisions as well as providing 
a basis for consideration of the public policy implica- 
tions of institutional investment activities. See, S. 
Rep. No. 94-75, 94th Cong., 1st Sess. 77-88 (1975). 


30Street Name Study at 50. 
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F. Bona Fide Interest of Individuals in the Privacy 
of Their Financial Affairs 


Concern has been expressed that lowering of the 
threshold for the reporting of beneficial ownership 
might constitute an unwarranted limitation on an 
individual's right to privacy. The Commission there- 
fore invites comment on the following areas of 
inquiry: 


(16) Dothe present reporting requirements for the 
disclosure of beneficial ownership accomplish the 
purposes for which they were established without 
unnecessary intrusions into the financial affairs of 
private investors? 


G. The Extent To Which Such Reported Information 
Gives or Would Give Any Person An Undue 
Advantage In Connection With Activities Sub- 
ject to Sections 13(d) and 14(d) 


In passing the Williams Act, Congress recognized 
that although “takeover bids should not be discour- 
aged,’’S' the regulation of tender offers and other 
acquisitions which may cause a change in control 
was necessary for the purpose of disclosure of 
material information.32 However, in adopting this 
approach, Congress was aware of the positions of 
the bidder and the company whose securities are 
being sought, and therefore took 


* * * extreme care to avoid tipping the bal- 
ance of regulation either in favor of man- 
agement or in favor of the person making 
the takeover bid. The bill is designed to 
require full and fair disclosure for the 
benefit of investors while at the same time 
providing the offeror and management 
equal opportunity to fairly present their 
case.%8 


Purchases made prior to the determination to make 
a tender offer permit a potential bidder to test the 
market and to determine the appropriate considera- 
tion to be offered. Obtaining a significant position in 
the subject company’s securities may also be of 





31S. Rep., No. 550, 90th Cong., 1st sess. 3 (1967). 


32/d, at 1. 
33/d, at 3. 
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assistance in negotiating an acquisition with man- 
agement, demonstrating to shareholders the 
seriousness of one’s interest in acquiring the com- 
pany, and deterring others from making a compet- 
ing bid. 


In light of the foregoing, the Commission invites 
comment on the following areas of inquiry: 


(17) To what extent do the present reporting 
requirements give any person an undue advantage 
in connection with the activiies subject to section 
13(d) or 14(d)? 


(18) To what extent would a lowering of the 
reporting threshold to the following percentages 
give any person an undue advantage in connection 
with activities subject to Sections 13(d) or 14(d): 
2%? 1%? 0.5%? 0.1%? 


H. The Need for Such Information in Connection 
With the Administration and Enforcement of 
the Exchange Act 


One of the concerns which prompted the introduc- 
tion of legislation to lower the reporting threshold 
and to make the reporting system comprehensive 
was that the perceived inadequacies of the report- 
ing requirements masked violations thereof as well 
as other activities which could entail civil or crimi- 
nal penalties.** The Commission therefore invites 
comment on the following areas of inquiry: 


(19) Would a lowering of the reporting threshold 
to the following percentages be of assistance to the 
Commission in detecting and enforcing violations of 
the reporting and other requirements of the 
Exchange Act as well as in administering the provi- 
sions of the Exchange Act: 2%? 1%? 0.5%? 0.1%? 


(20) Would the benefits to the public from any 
enhanced enforcement and administration of the 
provisions of the Exchange Act which might result 
from a lowering of the reporting threshold outweigh 
the attendant costs of compliance and other 
burdens imposed by such action? 





Cong. Rec. $923 (daily ed. January 18, 1977) 
(remarks of Senator Williams). 
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1. Other Matters 


Acquisitions during filing period 


The Commission is becoming increasingly con- 
cerned by an abuse of the present notification sys- 
tem under Section 13(d). It is an increasingly 
prevalent practice to make significant acquisitions 
of securities during the ten-day period between the 
occurrence of the event which triggers the obliga- 
tion to file a Schedule 13D and the time the 
Schedule is required to be filed. A similar practice is 
followed in connection with the filing of amend- 
ments under section 13(d\(2) and Rule 13d-2(a) 
which require an amendment to be filed promptly if 
any material change takes place in the facts set 
forth in the Schedule 13D. Significant additional 
acquisitions are made between the time the obliga- 
tion to amend arises and the time the amendmentis 
filed. Thus, instead of learning of the acquisition of 
securities which which may give the beneficial 
owner the potential to affect control, investors and 
the public may be confronted with the acquisition of 
an interest which is sufficiently great to enable the 
owner to exercise control. 


In view of the foregoing, the Commission requests 
comment on the following areas of inquiry: 


(21) Should persons making acquisitions which 
result in them becoming the beneficial owner of five 
percent of the class of securities be prohibited from 
making any additional acquisitions until a specified 
period after they have filed a Schedule 13D toreport 
the triggering acquisition? If so, should the prohibi- 
tion be limited to certain types of additional acquisi- 
tions and/or to additional acquisitions of certain 
percentages of the class? Should a similiar prohibi- 
tion be applicable to acquisitions which require the 
filing of an amendment to Schedule 13D? 


(22) Would such a prohibition be necessary if the 
reporting threshold were lowerd to the following 
percentages: 2%? 1%? 0.5%? 0.1%? 


(23) Are there alternative ways in which the 
reporting requirements can be modified to prevent 
the abusive practices discussed above? If so, explain 
how the modified reporting requirements would 
operate and describe the benefits to investors and to 
the public, as well as the burdens to the reporting 
persons, that the modified reporting requirements 
would involve. 
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Institutional disclosure 


Section 13(h)2)(l) provides the Commission with 
the opportunity to supply information on other mat- 
ters it may deem relevant to beneficial ownership 
reporting, including the information obtained pur- 
suant to section 13(f). Certain of the foregoing ques- 
tions will afford an opportunity to comment on the 
interrelationship of the beneficial ownership 
reporting requirements of section 13(d) and 13(g) 
and the institutional disclosure requirements of 
section 13(f). However, in order to enable the Com- 
mission better to decide what information it might 
be appropriate to supply in its report under section 
13(h), the Commission believes it might be useful to 
obtain comments specifically on the operation of 
the institutional disclosure program. 


In view of the foregoing, the Commission requests 
comment on the following areas of inquiry: 


(24) Do the costs and burdens of compliance with 
the reporting requirements outweigh the benefits of 
the program? If so, in what specific ways could they 
be reduced without significantly compromising the 
purposes of the program? 


(25) In what ways, if any, should the information 
required to be reported be expanded, contracted or 
altered so as best to effectuate the purposes of the 
program? 


Statutory Authority 


The foregoing action has been ordered by the Com- 
mission pursuant to the authority set forth in sec- 
tions 7, 10 and 19(a) of the Securities Act and 
sections 3(b), 12, 13, 14 and 23 of the Exchange Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 
1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16394/December 10, 1979 


Admin. Proc. File No. 3-5848 
In the Matter of 


STEVEN C. RIPPON 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


In anticipation of these proceedings, Steven C. Rip- 
pon (Rippon), a securities salesman of a registered 
broker-dealer, has submitted an offer of settlement 
which the Commission has determined to accept. 
Solely for the purpose of these proceedings (and any 
other proceedings brought by the Commission or 
any other governmental or self regulatory body pur- 
suant to specified sections of the Securities Act of 
1933, the Securities Exchange Act of 1934, the 
Investment Advisers Act of 1940, the Investment 
Company Act of 1940, or the Securities Investors 
Protection Act of 1970) and without admitting or 
denying the findings herein, Rippon consents to the 
findings and sanctions set forth below. 


Accordingly, IT IS ORDERED that proceedings pur- 
suant to Sections 15(b) and 19(h) of the Securities 
Exchange Act of 1934 be, and are hereby instituted. 


On the basis of the order for proceedings and the 
offer of settlement, it is found that on November 1, 
1979, Rippon was permanently enjoined in the U.S. 
District Court for the District of Nevada from violat- 
ing Section 17(a) of the Securities Exchange Act of 
1933 and Section 10(b) of the Securities Exchange 
Act of 1934 and Rule 10b-5 thereunder.' 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offer of 
settlement. 





'S.E.C. v. Midas International, Inc., et al, Civil No. LV 
79-31 HEC. 
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Accordingly, IT IS ORDERED that, effective on the 
second Monday after the date of this order, Rippon 
be, and he hereby is, barred from association with 
any broker, dealer, investment adviser, investment 
company, or transfer agent provided that after the 
expiration of a two-year period he may apply to 
become associated as a supervised employee and 
not in a supervisory capacity. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16410/December 7, 1979 


PROCEDURES AND REQUIREMENTS’ FOR 
NATIONAL MARKET SYSTEM PLANS 


ACTION: Proposed rulemaking. 


SUMMARY: The Commission proposes to adopt 
a rule establishing procedures and requirements for 
plans governing planning, developing, operating or 
regulating a national market system or one or more 
facilites thereof. The proposal, if adopted, would 
establish procedures relating to Commission approval 
of national market system plans and amendments to 
such plans and would require competitive bidding in 
connection with certain aspects of the development 
or operation of facilities contemplated by national 
market system plans. 


DATES: Comments should be submitted on or 
before March 14, 1980. 


ADDRESSES: Persons wishing to submit written 
views should file ten copies thereof with George A. 
Fizsimmons, Secretary, Securities and Exchange 
Commission, Room 892, 500 north Capitol Street, 
Washington, D.c. 20549. All submissions should refer 
to File No. S-7814 and will be available for public 
inspection at the Commission’s Public Reference 
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Room, Room 6101, 1100 L Street, N.W., Washing- 
ton, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 
Brandon Becker, Division of Market Regulation, 
Securities and Exchange Commission, Room 321, 500 
North Capitol Street, Washington, D.C. 20549, (202) 
272-2829. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission announced today that it is 
publishing for comment Rule 11Aa3-2 [17 CFR 
§240.11Aa3-2] under the Securities Exchange Act of 
1934 [15 U.S.C. 78a et seq., as amended by Pub. L. 
No. 94-29 (June 4, 1975)] (the “Act’’) which, if 
adopted, would establish procedures relating to the 
filing and approval of plans governing planning, 
developing, operating or regulating a national 
market system (or a subsystem thereof) or one or 
more faciilities thereof (“NMS Plans’). The rule 
would also specify procedures for filing and 
amending NMS Plans (including amendments 
initiated by the Commission) and would establish 
certain substantive requirements relating to NMS 
Plans, including the requirement that competitive 
bidding be conducted in connection with certain 
aspects of the development or operation of facilities 
contemplated by NMS Plans. 


1. BACKGROUND 


The Commission and the Congress have long recog- 
nized that joint industry action would provide a 
significant means of achieving the goals and facilities 
of a national market system. In 1972, in proposing 
Rule 17a-15 under the Act, which governs the opera- 
tion of the consolidated transaction reporting system 
(“consolidated system’’),' the Commission explicitly 





1See Securities Exchange Act Release No. 9731 
(August 14, 1972), 37 FR 19148. Rule 17a-15 under 
the Act [17 CFR §240.17a-15], adopted in November 
1972, Securities Exchange Act Release No. 9850 
(November 8, 1972), 37 FR 24172, required every 
national securities eschange and national securities 
association (and every broker-dealer not an exchange 
or association member who effected transactions in 
securities registered or admitted to unlisted trading 
privileges on an exchange) to file a plan with the 
Commission with respect to collecting, processing 
and disseminating last sale reports in securities regis- 
tered or admitted to unlisted trading privileges on an 
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included a provision permitting self-regulatory organi- 
zations and non-member broker-dealers to establish 
joint procedures by which last sale information would 
be collected, processed and made available to 
vendors. In including this provision, the Commission 
noted: 


Many of the commentators on Rule 17a-15 as 
initially proposed, as well as the Advisory 
Committee [on Disclosure], stressed the 
need for the central collection, processing 
and dissemination of the information covered 
by the Rule in order to ensure, among other 
things, the uniform sequencing of trade 
reports. The Commission concurs in this 
view. 


Consistent with the foregoing, in 1974 the 
Commission approved a joint industry plan (“CTA 
Plan’’) filed by various self-regulatory organizations to 
meet the requirements of Rule 17a-15, which 
currently provides for collecting, processing and 
disseminating a consolidated data stream of last sale 
reports relating to completed transactions in certain 
securities traded on national securities exchanges 
(“reported securities’’).* In addition, in 1974 the 
Commission requested the Amex and the Chicago 





Footnote 1, continued 


exchange. The Commission has proposed to amend 
Rule 17a-15 and redesignate it as Rule 11Aa3-1. See 
Securities Exchange Act Release No. 15250 (October 
20, 1978), 43 FR 50606. 


2Rule 17a-15(b). 


3Securities Exchange Act Release No. 9731 (August 
14, 1972), at 2, 37 FR 19148. 


4The current participants in the CTA Plan are the 
New York Stock Exchange, Inc. (‘“‘NYSE’’), American 
Stock Exchange, Inc. (‘‘Amex’’), Midwest Stock 
Exchange, Incorporated (‘‘MSE’’), Pacific Stock 
Exchange, Incorporated (““PSE’’), Philadelphia Stock 
Exchange, Inc. (‘‘Phix’’) and the National Association 
of Securities Dealers, Inc. (“NASD”). In addition, 
individual plans filed by the Boston Stock Exchange, 
Incorporated (‘BSE’), Cincinnati Stock Exchange 
(“CSE’’) and Institutional Networks Corporation have 
been declared effective by the Commission upon the 
condition that each entity operate under the CTA 
Plan as an “other reporting party.’ Securities 
Exchange Act Release No. 11255 (February 18, 1975), 
40 FR 8397. 
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Board Options Exchange, Incorporated (“CBOE”) to 
file amendments to their respective option plans, 
pursuant to former Rule 9b-1 under the Act, to 
establish a joint plan for collecting, processing and 
disseminating in a consolidated data stream last sale 
reports relating to completed transactions in 
options. 


Moreover, the significance of joint industry action 
with respect to the implementation of a national 
market with respect to the implementation of a na- 
tional market system was recognized by the Congress 
in the enactment of the Securities Acts Amendments 
of 1975 (1975 Amendments”).° Section 11A(a) 
(3)(B) of the Act authorizes the Commission, in 
furtherance of its statutory directive to facilitate the 
development of a national market system, 





Ssee Amex and CBOE, Proposed Plan for Reporting 
of Options Last Sale Price Information (November 5, 
1974), 39 FR 39615. The current participants in the 
plan are the Amex, CBOE, MSE, PSE and Phix. On 
July 5, 1979, the participants in the plan refiled the 
plan to extend its coverage to collecting processing 
and disseminating quotation information and to 
obtain Commission approval of the plan under 
Section 11A(a)(3)(B) of the Act. 


6Pub. L. No. 94-29 (June 4, 1975). 


For example, the Committee of Conference of both 
Houses of Congress, in discussing the implementa- 
tion of a national market system, stated: 


It is the intent of the conferees that the 
national market system evolve through the 
interplay of competitive forces as unneces- 
sary regulatory restrictions are removed. The 
conferees expect, however, in those situa- 
tions where competition may not be suf- 
ficient, such as the creation of a composite 
quotation system or a consolidated trans- 
action reporting system, the Commission will 
use the power granted to it in [the 1975 
Amendments] to act promptly and effectively 
to ensure that the essential mechanisms of 
an integrated secondary trading system are 
put into place as rapidly as possible. 


Committee of Conference, Report to Accompany S. 
249, H.R. Rep. No. 94-249, 94th Cong., 1st Sess., at 
92, reprinted in, [1975] U.S. Code Cong. & Ad. News 
321, 323. 
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by rule or order, to authorize or require self- 
regulatory organizations to act jointly with re- 
spect to matters as to which they share 
authority under [the Act] in planning, 
developing, operating, or regulating a 
national market system (or a subsystem 
thereof) or one or more facilities thereof; 


Since the 1975 Amendments, the Commission has 
continued to urge joint industry action to facilitate the 
development of a national market system. On March 
9, 1978, the Amex, BSE, NYSE, PSE and Phix jointly 
filed with the Commission a “’Plan for the Purpose of 
Creating and Operating an Intermarket Communica- 
tions Linkage” (“ITS Plan’”’).7 On April 14, 1978, the 
Commission issued a temporary order pursuant to 
Section vaerenorere: approving the ITS Plan for a 
period of 120 days. ° In its order, the Commission 
stated: 


We believe it is important for the 
Commission to be able to proceed flexibly to 
encourage the development, and, where 
appropriate, immediate implementation, of 
facilities designed to meet the national 
market system objectives and to respond to 
the needs detailed in our January 1978 state- 
ment on the national market system. 
[Securities Exchange Act Release No. 14416 
(January 26, 1978), 43 FR 4354.] The 
Commission believes that, as a general 





7The ITS Plan was filed in connction with the im- 
plementation of the Intermarket Trading System 
(“ITS”), an experimental market linkage system de- 
signed to permit commitments to trade multiply- 
traded securities to be routed between market 
centers. 


8Securities Exchange Act Release No. 14661 (April 
14, 1978) (“ITS Order’), 43 FR 17419. On August 11, 
1978, the Commission extended that approval for an 
additional year and, on August 7, 1979, the Commis- 
sion extended that approval for an additional three 
years. Securities Exchange Act Release Nos. 15058 
(August 11, 1978) and 16214 (September 21, 1979), 
43 FR 36732, 44 FR 56069. Currently, all self- 
regulatory organizations reporting stock transaction 
information other than the CSE and NASD are par- 
ticipating in the ITS. In addition, the Commission 
understands that discussions are continuing between 
the ITS participants and the NASD contemplating an 
ITS linkage with ‘‘third market’’ makers and between 
the ITS participants and the CSE contemplating a 
linkage with the CSE automated multiple dealer 
trading system, recently renamed the National 
Securities Trading System of the CSE. 
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matter, detailed plans contemplating joint 
development and operation of such facilities 
submitted to the Commission by self-reg- 
ulatory organizations seeking Commission 
approval under Section 11A(a)(3)(B) of the 
Act would provide the Commission with a 
desirable degree of flexibility in that regard, 
particularly if such plans incorporate any joint 
procedures or methods of operation agreed 
to by plan sponsors which are to govern their 
conduct (both within their descrete markets 
and otherwise). 


In addition, the Commission has encouraged 
self-regulatory organizations to consider joint 
implementation of Rule 11Ac1-1 under the Act. !0 In 
its release announcing the adoption of that rule, the 
Commission noted that ‘‘any arrangement between 
all of the various exchanges and associations leading 
to centralized processing, sequencing and validation 
of quotations would be beneficial. . . ."11 More- 
over, the Commission delayed effectiveness of the 
rule for three months in part to permit its joint 
implementation. In doing so, the Commission stated: 


The Commission continues to believe that 
joint implementation of Rule 11Ac1-1 would 
be in the public interest and would further 
the purposes of the Act by facilitating the 
development of an important facility of a 
national market system—a composite quota- 
tion system. It also appears that the creation 
of a single data stream would result in 
reduced costs for both the self-regulatory or- 
ganizations and the vendors by eliminating 
the necessity for duplicative facilities, data 
transmission lines and personnel and by re- 





SITS Order, supra note 8, at 1-2, 43 FR at 17420 
(footnotes ommitted). 


10Rule 11Ac1-1 under the Act [17 CFR §240.11Ac1- 
1], which became effective August 1, 1978, requires 
each self-regulatory organization to collect, process 
and make available to securities information vendors 
quotations and quotation sizes for all securities as to 
which last sale information is reported pursuant to 
the CTA Plan. See Securities Exchange Act Release 
No. 14415 (January 26, 1978), 43 FR 4342. 


17q., at 51, 43 FR at 4349. In contrast to Rule 17a-15, 
Rule 11Ac1-1 did not explicitly require self-regulatory 
Organizations to file plans providing for ‘collecting, 
processing and disseminating quotation information. 
See note 1, supra. 
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solving potential timing and sequencing 
problems. 


On July 25, 1978, various self-regulatory organiza- 
tions filed a ‘Plan for the Purpose of Implementing 
Rule 11Ac1-1 Under the Securities Exchange Act: of 
1934” (CQ Plan’) with the Commission. The CQ 
Plan provides for collecting, processing and 
disseminating a consolidated data stream of 
quotations and quotation sizes in reported securities. 
On July 28, 1978, the Commission issued a temporary 
order pursuant to Section TA (a)(3\(B) approving the 
CQ Plan for a period of six months. '3 On January 24, 
1979, the Commission extended that approval for an 
additional year. | 


In addition to these currently effective NMS Plans, 
the Commission has recently announced other 
market structure initiatives which contemplate the 
submission of further NMS Plans. On March 22, 
1979, the Commission issued a status report (“Status 
Report’) on the development of a national market 
system! in which it stated its intention to establish 
nationwide price protection for all public limit orders. 
In order to facilitate this goal, the Commission 
requested 


each self-regulatory organization to inform 
the Commission in writing by May 1, 1979, of 
its commitment to work actively with other 
such organizations to develop in concert and 
submit to the Commission by September 1, 
1979, a joint plan specifying a series of 
planned steps by which the mechanisms to 





12Securities Exchange Act Release No. 14711 (April 
26, 1978), 43 FR 18557. 


13Securities Exchange Act Release No. 15009 (July 
28, 1978), 43 FR 34851. 


14Securities Exchange Act Release No. 15511 
(January 24, 1979), 44 FR 6230. Currently, all self- 
regulatory organizations reporting transactions in 
reported securities other than the CSE are 
disseminating quotations to vendors pursuant to the 
CQ Plan. On November 15, 1979, the CSE became a 
participant in the COQ Plan. The CSE anticipates that 
it will disseminate quotations pursuant to the CO Plan 
in the near future. 


15securities Exchange Act Release No. 15671 (March 
22, 1979), 44 FR20360. 
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provide price protection for all public limit 
orders will be developed and implemented, at 
least on a pilot basis, no later than the end of 
calendar year 1980. | 


In addition, the Commission has recently proposed 
for comment Rule 11Aa2-1 under the Act, which 
would establish procedures by which securities or 
classes of securities would be designated as qualified 
for trading in a national market system (‘national 
market system securities”). ! Paragraph (d) of that 
rule would require that, by December 31, 1979, self- 
regulatory organizations act jointly in filing with the 
Commission a designation plan to specify (1) 
procedures for applying the designation standards set 
forth in the rule; (2) criteria for designating certain 
national market system securities; (3) maintenance 
standards for national market system securities; (4) 
revocation and suspension procedures for national 
market system securities which fail to meet those 
maintenance standards; and (5) maximum time limits 
to implement various designation standards. 


ll. DISCUSSION 


While Section 11A(a)(3)(B) now provides the 
Commission with explicit statutory authority to 
approve joint industry action with respect to the 
establishment of a national market system, that 
Section does not create procedures for filing or 
amending national market system plans or specify the 
minimum content of those plans. Therefore, the 
Commission has determined to propose for comment 
Rule 11Aa3-2 under the Act (“Rule”), which would 
establish uniform procedures in connection with the 
approval and amendment of NMS Plans and would 
specify certain minimum procedural and substantive 
requirements which would be applicable to NMS 
Plans. 


The procedural aspects of proposed Rule 11Aa3-2 are 
primarily derived from the filing, amendment and 





16Status Report, supra note 15, at 23-24, 44 FR at 
20363. In addition, the Commission indicated that it 
contemplated proposing a rule which would require 
protection for all displayed public limit orders against 
executions at inferior prices. /d. at 24-25, 44 FR at 
20363. In April 1979, the Commission proposed such 
a rule, Rule 11Ac1-3, for comment. See Securities 
Exchange Act Release No. 15770 (April 26, 1979), 44 
FR 26692. 


17 See Securities Exchange Act No. 15926 (June 15, 
1979), 44 FR 36912. 
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appeals procedures contained in proposed Rule 
11Aa3-1, the Commission's proposal to amend and 
redesignate Rule 17a-15. 8 The Commission has 
received limited comment on those provisions of 
proposed Rule 11Aa3-119 and has addressed certain 
of those comments in the text of proposed Rule 
11Aa3-2 and in this release.“¥ In addition to those 
aspects of the Rule which parallel the filing, 
amendment and appeals procedures set forth in 
proposed Rule 11Aa3-1, proposed Rule 11Aa3-2 con- 
tains two provisions which were not addressed in 
proposed Rule 11Aa3-1. 


A. Commission Initiation of Amendments to NMS 
Plans 


Paragraph (b)(1)(iii) of the Rule provides that the 
Commission may propose amendments to an NMS 
Plan on its own initiative.2! No effective NMS Plan 
currently contains procedures relating to the adoption 
of amendments initiated by the Commission. 


To date, the Commission has not felt that the 
operation of those NMS Plans which have been 





18See note 1, supra. These procedures are also 
derived from Section 19(b) of the Act. Paragraphs (d) 
and (e) of proposed Rules 11Aa3-1 and 11Aa2-1 
contain procedures relating to the joint plan filed 
pursuant to those rules which are redundant with 
certain of the procedures contained in proposed Rule 
11Aa3-2. If Rule 11Aa3-2 is adopted, these redundant 
provisions in Rules 11Aa3-1 and 11Aa2-1 would be 
deleted. 


19See letter from Joseph W. Sullivan, President, 
CBOE, to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, dated 
December 19, 1978, at 3-4, and letter from Robert C. 
Hall, Chairman, Consolidated Tape Association, to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, dated January 11, 1979, Ap- 
pendix, at 5-6, 10-11, contained in File No. S7-758. 


20The Commission expects to take further regulatory 
action on proposed Rule 11Aa3-1 in the near future. 


21Rule 11Aa3-2(b)(1)(iii). The Rule also permits the 
“sponsors” of a plan to propose amendments in 
accordance with the procedures set forth in the plan. 
For purposes of the Rule, a “sponsor” is defined in 
paragraph (a)(8) of the Rule to mean, when used in 
connection with an NMS Plan, any self-regulatory 
Organization, or any nonmember broker or dealer 
which is a signatory to the NMS Plan and has agreed 
to act in accordance with the terms of the NMS Plan. 
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approved by the Commission has necessitated the 
exercise of Commission authority to modify the terms 
of those plans. However, the Commission believes 
that, in unusual circumstances, it may become 
necessary for the Commission to take the initiative in 
seeking amendment of an effective NMS Plan. As a 
result, the Commission believes that the Rule should 
specifically provide for Commission initiated amend- 
ments to NMS Plans.“ The procedures applicable to 
Commission initiated amendments would be similar 
to the procedures applicable to the original filing of 
NMS Plans or amendments to NMS Plans filed by 
NMS Plan sponsors. 


B. Competitive Bidding in Connection with Certain 
Aspects of the Development or Operation of Facilities 
Contemplated by NMS Plans 


Paragraph (b)(6) of the Rule would impose the 
requirement, not contained in any currently effective 
NMS Plan, that the selection of any person either (1) 
to supply hardware or software in connection with 
the development of any facility contemplated by an 
NMS Plan, or (2) to act as “plan processor’24 in 
connection with the operation of any such mg. 
shall be conducted through competitive bidding. 5 
However, in those instances in which competitive 





22Certain questions concerning the Commission's 
authority to initiate amendments to a joint industry 
plan were raised in the context of the Commission's 
approval of the CTA Plan. See Securities Exchange 
Act Release Nos. 10218 (June 13, 1973), 10671 
(March 8, 1974), 10087 (May 10, 1974), and 15250 
(October 30, 1978), 38 FR 15999, 39 FR 10034, 39 FR 
17799 and 43 FR 50606. However, any such questions 
would appear to have been eliminated by the addition 
of Sections 11A(a)(3)(B), 11A(c) [15 U.S.C. 78k-1(a) 
(3)(B) and (c)] and other provisions of the 1975 
Amendments. 


23 See text accompanying notes 33-47, infra. 


24The term “plan processor” is defined in paragraph 
(a)(5) of the Rule to mean any self-regulatory organi- 
zation or securities information processor acting as a 
sole processor in connection with the development, 
implementation and/or operation of any facility con- 
templated by an effective NMS Plan. 


25The paragraph contains an exception for the selec- 
tion of any person in connection with the develop- 
ment of technical specifications with respect to any 
such facility. 
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bidding would be required, the Rule would not 
mandate the selection of the lowest bidder provided 
that the NMS Plan specifies other reasonable criteria 
which may be considered by the person or persons 
making the selection. 


In addition, the competitive bidding requirement 
would not apply to an NMS Plan which has been 
approved on a temporary or permanent basis as of 
the effective date of the Rule, or to any amendment 
to such an NMS Plan which is approved by the 
Commission after the effective date of the Rule.2© 
Thus, the CTA, ITS and CQ Plans, which specifically 
provide for the initial selection of the Securities 
Industry Automation Corporation (‘‘SIAC’’) as the 
processor for those plans,“’ would be permitted to 
retain SIAC in that capacity.28 The Rule does, how- 
ever, provide two exceptions to this provision. First, 
the competitive bidding requirement would apply in 
the event of the replacement of SIAC as plan 
processor for any of those plans.“ In addition, in 





26Rule 11Aa3-2(b)(7). 


27SIAC is a joint subsidiary of the Amex and NYSE. 
The United States General Accounting Office, in its 
recent report to Congress on the Commission’s 
efforts to facilitate the establishment of a national 
market system, called into question whether SIAC 
was acting in a neutral manner as a securities in- 
formation processor and recommended that the 
Commission develop an evaluation program to 
assess, on a continuing basis, the status of SIAC’s 
neutrality. United States General Accounting Office, 
Report to the Congress, |mprovements Needed in the 
Securities and Exchange Commission's Efforts to 
Establish a National Market 20-21, September 19, 
1979 (“GAO Report’). While the Commission has 
declined to establish such a program, the GAO 
Report implicitly raises significant questions regarding 
the selection of SIAC as processor of all facilities of a 
national market system without any competitive 
bidding procedures. 


28The Commission specifically requests comment on 
whether the competitive bidding requirement of the 
Rule should be extended to NMS Plans which have 
been approved as of the effective date of the Rule. In 
this connection, the Commission anticipates that, if 
the competitive bidding requirement were made 
applicable to those plans, the Commission would 
require the plan processor to be selected by com- 
petitive bidding within one year after the effective 
date of the Rule. 


29Rule 11Aa3-2(b)(7)(ii)(B). See CTA Plan, § IV(e), 
at 11; ITS Plan, 86, at 38-39; CO Plan, § Vid), & (e), 
at 14-15. 
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order to preclude circumvention of the competitive 
bidding requirement of the Rule, the competitive 
bidding requirement would apply in the event of an 
amendment to any of those plans which 
contemplates a new facility or a facility which was 
not operational as of the effective date of the Rule. 


Section 23(a)(2) of the Act, added by the 1975 
Amendments, requires the Commission, in adopting 
rules under the Act, to 


consider among other matters the impact any 
such rule or regulation would have on 
competition. The Commission shall not adopt 
any such rule or regulation which would 
impose a burden on competition not 
necessary or appropriate in furtherance of 
the purposes of [the Act]. 


Thus, Section 23(a)(2) requires the Commission to 
evaluate its regulatory proposals in light of the funda- 
mental national economic policy of furthering compe- 
tition. 


As a preliminary matter, the Commission is 
concerned that the absence of competitive bidding in 
connection with the development and operation of 
facilities contemplated by an NMS Plan may have 
anticompetitive effects which may not be justified by 
the purposes of the Act.°* In this connection, the 





30Rule 11Aa3-2(b)(7)(ii)(A). 


31See Senate Committee on Banking, Housing & 
Urb. Affs., Report to Accompany S. 249, S. Rep. 
No. 94-75, 94th Cong., 1st Sess. 13 (1975), [1975] 
U.S. Code Cong. & Ad. News at 192. S. 249 
contained the provision which was the basis for 
Section 23(a)(2) of the Act. 


32C¥, Bradford Nat'l Clearing Corp. v. SEC, 590 F.2d 
1085 (D.C. Cir.- 1978). In Bradford, the court upheld 
the Commission's approval of the application of the 
National Securities Clearing Corporation (‘‘NSCC”) 
for registration as a clearing agency under the Act, 
but remanded two issues with respect to that 
approval for the Commission’s further consideration, 
including the issue of the selection of SIAC as the 
facilities manager for NSCC without competitive 
bidding. The Commisison has solicited comment on 
this issue. See Securities Exchange Act Release Nos. 
15640 and 15882 (March 14 and May 30, 1979), 44 FR 
17838, 33198. The Commission’s proposal of the Rule 
and its general solicitation of comment on the issue 
of competitive bidding embodied in proposed Rule 
11Aa3-2 (b)(6) should not be construed as indicating 
the Commission’s ultimate position on the resolution 
of this issue. 
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Commission specifically requests comment on the 
competitive effects of, and purposes under the Act 
which may be served by, the absence of competitive 
bidding in this context. 


As noted, paragraph (b)(6) of the Rule provides an 
exception to the general competitive bidding require- 
ment with respect to the development of technical 
specifications for any facility contemplated by an 
NMS Plan. This exception is intended to reflect the 
possibility that it may not be feasible for NMS Plan 
sponsors to prepare the detailed technical specifica- 
tions which would form the basis for a request for 
bids. However, the Commission specifically requests 
comment on whether the exception would effectively 
undermine the significance of the competitive bidding 
requirement. 


C. Description of Proposed Rule 11Aa3-2 


The Rule would provide that a “‘national market 
system plan’’’Y or amendment may be filed with the 
Commission by submitting the text of the plan or 
amendment, together with a statement of the pur- 
pose of, and the basis under the Act for, the plan or 
amendment and, to the extent applicable, the 
documents and information required by paragraphs 
(b)(3) and (b)(4) of the Rule.94 Paragraph (b)(3) of 
the Rule would require that every NMS Plan or 
amendment filed include copies of all governing or 





33The term “national market system plan’’ is defined 
in paragraph (a)(1) of the Rule to mean any plan with 
respect to (1) the planning, development, operation 
or regulation of a national market system (or a 
subsystem thereof) or one or more facilities thereof or 
(2) the development and implementation of 
procedures and/or facilities designed to achieve com- 
pliance by self-regulatory organizations, their 
members, or nonmember brokers and dealers, with 
proposed Rule 11Aa2-1 relating to the designation of 
qualified securities, proposed Rule 11Aa3-1 amending 
and restating Rule 17a-15, Rule 11Ac1-1 governing 
the collection and dissemination of quotation infor- 
mation in listed equity securiites, and proposed Rule 
11Ac1-3 relating to price protection of displayed 
public limit orders. Thus, the definition of ‘‘national 
market system plan’ makes clear that, except as 
otherwise indicated in the Rule, the Rule applies to all 
plans filed or which may be filed relating to proposed 
or adopted rules authorizing or requiring the adoption 
of an NMS Plan. 


34Rule 11Aa3-2(b)(1)(i). 
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constituent documents relating to any ‘‘plan 
association.”"° In addition, paragraph (b)(3) would 
require that the NMS Plan or amendment include a 
detailed description of the manner in which the NMS 
Plan or amendment, and any facility or procedure 
contemplated by the NMS Plan or amendment, will 
be implemented. In this connection, the NMS Plan or 
amendment is required to include, if applicable: (1) a 
listing of all significant phases of development and 
implementation, together with the projected date of 
completion of each phase; (2) a statement of the 
method by which any significant contracts for any 
phase of development and implementation will be let, 
including any contract to act as exclusive processor 
with respect to any facility contemplated by the NMS 
Plan or amendment; (3) an analysis of the impact on 
competition of implementation of the NMS Plan or 
amendment or any facility contemplated by the NMS 
Plan or amendment; and (4) a description of any 
written agreements or understandings between or 
among the NMS Plan sponsors or participants 
relating to interpretations of the NMS Plan or 
conditions for joining the NMS Plan. 


Similarly, paragraph (b)(4) of the Rule would require 
that the NMS Plan or amendment include a detailed 
description of the manner in which any facility 
contemplated by the NMS Plan or amendment will be 
operated. In this connection, the NMS Plan or 
amendment is required to include, if applicable: (1) 
the terms and conditions under which brokers, 
dealers andior self-regulatory organizations will be 
granted or denied access to any facility; (2) the 
method by which any dues or other charges in con- 
nection with access to, or use of, the facility will be 
determined and imposed; (3) the method by which, 
and the frequency with which, the performance of 
any person acting as plan processor will be assessed; 
and (4) the method by which disputes arising in 
connection with the operation of the NMS Plan will 
be resolved. 


It should be noted that the requirements contained in 
paragraphs (b)(3) and (b)(4) of the Rule would not 





35The term ‘plan association’’ is defined in 
paragraph (a)(3) of the Rule to mean any person 
(other than a self-regulatory organization) authorized 
to implement or administer any NMS Plan on behalf 
of persons acting jointly with respect to an NMS 
Plan. 


36The Rule contains a specific provision for appeals 
to the Commission in connection with the implemen- 
tation or operation of an NMS Plan. See text accom- 
panying note 47, infra. 


Volume 18, No. 19, December 26, 1979 





apply to an NMS Plan which has been approved, on 
a temporary or permanent basis, as of the effective 
date of the Rule, or to any amendment to such an 
NMS Plan which is approved by the Commission 
after the effective date of the Rule, except an 
amendment which contemplates a new facility or a 
facility which was not operational as of the effective 
date of the Rule.37 


The Rule provides that any person who is a 
sponsor’ of an effective NMS Plan*’’ may propose 
an amendment to an NMS Plan which has been 
approved in accordance with the terms of the NMS 
Plan. In addition, as discussed above, 1 the 
Commission may itself initiate an amendment to an 
effective NMS Plan.42 


The Rule provides that any proposed NMS Plan or 
amendment (including any amendment initiated by 
the Commission) to an effective NMS Plan, together 
with the terms of substance of the proposed NMS 
Plan or amendment, or a description of the subjects 
and issues involved, be noticed for comment™ and 
approved by the Commission prior to effectiveness. 44 





37Rule 11Aa3-2(b)(7)(i). 


38 See note 21, supra. 


33The term “effective national market system plan” 
is defined in paragraph (a)(2) of the Rule to mean any 
NMS Plan approved by the Commission. 


40Rule 11Aa3-2(b)(1)(ii). 
41 See text accompanying notes 21-23, supra. 
42Rule 11Aa3-2(b)(1)(iii). 


43in order to provide for maximum flexibility in the 
administration of the Rule, the Rule does not contain 
a specified period for comment or Commission 
action. The Commission, however, requests com- 
ment on whether such specified periods should be 
contained in the Rule. 


44Rule 11A3-2(c)(1). While it would not be necessary 
to reobtain Commission approval of effective NMS 
Plans approved prior to the effective date of the Rule 
on a temporary basis, it would be necessary to obtain 


permanent Commission approval of those NMS Plans. 


However, as indicated above, (see text accompany- 
ing notes 26-30, and 37, supra), the requirements of 
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In this connection, the Commission may approve the 
NMS Plan or amendment with such changes or 
subject to such conditions as the Commission may 
deem necessary or appropriate.*9 However, if the 
Commission finds that a proposed amendment is (1) 
necessary or appropriate in the public interest, for the 
protection of investors or the maintenance of fair and 
orderly markets, to remove impediments to and 
perfect mechanisms of, a national market system or 
otherwise in furtherance of the purposes of the Act, 
or (2) of a technical or ministerial nature, the Rule 
would permit the Commission to approve the 
amendment on a temporary basis not to exceed 120 
days, upon publication of notice of such amend- 
ment. 


The Commission believes that it is appropriate to 
provide a procedure for Commission review, in its 
discretion, of any action taken or failure to act by any 
person in connection with an effective NMS Plan. 
Paragraph (e) of the Rule therefore provides that any 
action taken or failure to act by any person in 
connection with an effective NMS Plan shall be 
subject to review by the Commission, on its own 
motion or upon application of any person aggrieved 
thereby. 47 In any proceeding under paragraph (e), 





Footnote 44, continued: 


paragraphs (b)(3), (4) and (6) of the Rule would not, 
with certain exceptions, be applicable in connection 
with obtaining permanent Commission approval of 
those NMS Plans. 


45Rule 11Aa3-2(c)(2). The Commission intends to 
publish notice of any material changes for public 
comment prior to Commission approval. 


46Rule 11Aa3-2(c)(3). 
Act. 


Cf. Section 19(b)(3) of the 


47The Commission believes that the effect of any 
action taken or failure to act by a person in connec- 
tion with the operation of an NMS Plan may be 
similar to a prohibition or limitation by a self-regu- 
latory organization with respect to access to services 
offered by a self-regulatory organization or any 
member thereof. As a consequence, the provisions of 
paragraph (e) are similar to the provisions of Sections 
19(d) and (f) of the Act, which were added by the 
1975 Amendments. However, in view of the specific 
statutory procedures applicable in the event of a 
prohibition or limitation of access by a registered 
securities information processor (Section 11A(b)(5) of 
the Act) or a self-regulatory organization (Section 
19(d) of the Act), the procedure excludes from its 
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the Commission shall provide for appropriate notice 
and opportunity for hearing. Upon consideration of 
any data, views and arguments presented in 
connection with such hearing and such other evi- 
dence as it deems relevant, and having due regard for 
(i) whether the action or failure to act is in accord 
with the applicable provisions of the NMS Plan, (ii) 
whether such provisions are, and were, applied in a 
manner consistent with the public interest, the 
protection of investors, the maintenance of fair and 
orderly markets and the removal of impediments to, 
and perfection of the mechanisms of, a national 
market system, and (iii) whether such action or failure 
to act imposes any burden on competition not 
necessary or appropriate in furtherance of the 
purposes of the Act, the Commission shall, by order, 
either (A) dismiss the proceeding or (B) set aside 
such action and require such action in connection 
with the matter reviewed as the Commission deems 
appropriate in accordance with the public interest and 
the protection of investors, the maintenance of fair 
and orderly markets, and the removal of impediments 
to, and perfection of the mechanisms of, a national 
market system. 


Finally, in addition to the requirement with respect to 
competitive bidding,**’ the Rule contains two other 
requirements. First, the Rule provides that every 
NMS Plan required to be filed pursuant to a 
Commission rule is required to comply with all other 
provisions of that Commission rule.*Y Second, the 
Rule provides that every self-regulatory organization 
and nonmember broker or dealer shall comply with 
the terms of anv NMS Plan of which it is a sponsor or 





Footnote 47, continued: 


ambit the prohibition or denial of access reviewable 
by the Commission pursuant to Sections 11A(b)(5) or 
19(d) of the Act. Thus, for example, paragraph (e) 
would apply in the event of an appeal by a participant 
in the ITS Plan from action taken by the other ITS 
participants. 


48 See text accompanying notes 24-32, supra. 


49Rule 11Aa3-2(b)(5). Currently, this provision would 
apply to plans filed pursuant to Rule 17a-15 under the 
Act and the plan which would be required to be filed 
in the event of the adoption of Rule 11Aa2-1 under 
the Act. 


50The term ‘nonmember broker or dealer” is defined 
in paragraph (a)(7) of the Rule to mean any broker or 
dealer which is not a member of an exchange or 
association. 
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a participant.91 Each self-regulatory organization 
shall also, absent reasonable justification or excuse, 
enforce compliance with any such NMS Plan by its 
members and persons associated with its mem- 
bers. 


lll. TEXT OF PROPOSED RULE 


The Securities and Exchange Commission hereby 
proposes to adopt Rule 11Aa3-2 under the Act [17 
CFR 8240.11Aa3-2] pursuant to its authority under 
the Securities Exchange Act of 1934 [15 U.S.C. 78a 
et seq., as amended by Pub. L. No. 94-29 (June 4, 
1975)] and particularly Sections 2, 3, 6, 9, 10, 11A, 
15, 15A, 17 and 23 thereof (15 U.S.C. 78b, 78c, 78f, 
78i, 78), 78k-1, 780, 780-3, 78g, and 78-w). 


§240.11Aa3-2 Filing and amendment of national 
market system plans. 


(a) Definitions. For purposes of this section, (1) The 
term “‘national market system plan’ shall mean any 
plan in connection with 


(i) the planning, development, operation or 
regulation of a national market system (or a 
subsystem thereof) or one or more facilities 
thereof, or 


(ii) the development and implementation of 
procedures and/or facilities designed to 
achieve compliance by self-regulatory organi- 
zations, their members, or nonmember 
brokers and dealers with §88240.11Aa2-1, 
11Aa3-1, 11Ac1-1, or 11Ac1-3 (Rules 
11Aa2-1, 11Aa3-1, 11Ac1-1, or 11Ac1-3 
under the Act), 


meeting the requirements of this section. 


(2) The term “effective national market system plan” 
shall mean any national market system plan approved 





51The term “participant,"” when used in connection 
with an NMS Plan, is defined in paragraph (a)(9) of 
the Rule to mean any self-regulatory organization or 
non-member broker or dealer which has agreed to act 
in accordance with the terms of the plan but which is 
not a signatory of such plan. 


52Rule 11Aa3-2(d). See Sections 6(b)(1), 15A(b)(2) 
and 19(g)(1) of the Act. 
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by the Commission (either temporarily or on a perma- 
nent basis) pursuant to this section. 


(3) The term “plan association’’ shall mean any 
person other than a_ self-regulatory organization 
authorized to implement or administer any national 
market system plan on behalf of persons acting 
jointly under paragraph (d) of this section. 


(4) The term “self-regulatory organization’’ shall 
mean any national securities exchange (‘‘exchange”’) 
or national securities association (‘‘association’’). 


(5) The term “plan processor’ shall mean any self- 
regulatory organization or securities information 
processor acting as a sole processor in connection 
with the development, implementation and/or 
operation of any facility contemplated by an 
effective national market system plan. 


(6) The terms ‘‘vendor’’ and “‘reported security’ shall 
have the meaning provided in 8240.11Aa3-1 (Rule 
11Aa3-1 under the Act). 


(7) The term “‘nonmember broker or dealer’ shall 
mean any broker or dealer which is not a member of 
an exchange or association. 


’ 


(8) The term “sponsor,” when used in connection 
with a national market system plan, shall mean any 
self-regulatory organization or nonmember broker or 
dealer which is a signatory to such plan and has 
agreed to act in accordance with the terms of the 
plan. 


(9) The term “participant,” when used in connection 
with a national market system plan, shall mean any 
self-regulatory organization or nonmember broker or 
dealer which has agreed to act in accordance with 
the terms of the plan but which is not a signatory of 
such plan. 


(b) Filing of national market system plans and 
amendments thereto. 


(1)(i) A national market system plan may be filed with 
the Commission by submitting the text of the plan 
with the Secretary of the Commission, together with 
a statement of the purpose of, and the basis under 
the Act for, such plan and, in addition, to the extent 


Volume 18, No. 19, December 26, 1979 


applicable, the documents and information required 
by subparagraphs (b)(3) and (b)(4) of this section. 


(ii) Any sponsor or sponsors of an effective national 
market system plan may propose an amendment to 
such plan (‘proposed amendment”), in accordance 
with the terms of such plan, by filing the text of such 
amendment with the Secretary of the Commission, 
together with a statement of the purpose of, and the 
basis under the Act for, such amendment and, to the 
extent applicable, the documents and information 
required by paragraphs (b)(3) and (b)(4) of this 
section. 


(iii) The Commission may propose amendments to 
any effective national market system plan by 
publishing the text thereof, together with a statement 
of the purpose of such amendment, in accordance 
with the provisions of paragraph (c) of this section. 


(2) Self-regulatory organizations and nonmember 
brokers and dealers are authorized to act jointly in 
filing a national market system plan or any 
amendment thereto, or implementing or admin- 
istering an effective national market system plan. 


(3) Subject to the provisions of paragraph (b)(7) of 
this section, every national market system plan filed 
pursuant to this section, or any amendment thereto, 
shall include copies of all governing or constituent 
documents relating to any plan association and shall 
include, to the extent applicable, 


(i) A detailed description of the manner in which the 
plan or amendment, and any facility or procedure 
contemplated by the plan or amendment, will be 
implemented; 


(ii) A listing of all significant phases of development 
and implementation (including any pilot phase 
contemplated by the plan or amendment), together 
with the projected date of completion of each phase; 


(ii) A statement of the method by which any 
significant contracts for any phase of development 
and implementation will be let, including any contract 
to act as plan processor in connection with any 
facility contemplated by the plan or amendment; 


(iv) An analysis of the impact on competition of 
implementation of the plan or amendment or any 
facility contemplated by the plan or amendment; 
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(v) A description of any written understandings or 
agreements between or among plan sponsors or 
participants relating to interpretations of the plan or 
conditions for joining the plan; and 


(vi) In the case of a proposed amendment, a 
statement that such amendment has been approved 
by the sponsors and/or participants in accordance 
with the terms of the plan. 


(4) Subject to the provisions of paragraph (b)(7) of 
this section, every national market system plan or any 
amendment thereto shall include a description of the 
manner in which any facility contemplated by the 
plan or amendment will be operated. Such 
description shall include, to the extent applicable, 


(i) The terms and conditions under which brokers, 
dealers, and/or self-regulatory organizations will be 
granted or denied access (including specific proce- 
dures and standards governing the granting or denial 
of access); 


(ii) The method by which any fees or charges in 
connection with access to, or use of, any facility 
contemplated by the plan will be determined and 
imposed (including any provision for distribution of 
any net proceeds from such fees or charges to the 
sponsors and/or participants) and the amount of 
such fees or charges; 


(iii) The method by which, and the frequency with 
which, the performance of any person acting as plan 
processor with respect to the operation of the plan 
will be evaluated; and 


(iv) The method by which disputes arising in 
connection with the operation of the plan will be 
resolved. 


(5) Any national market system plan required to be 
filed with the Commission pursuant to another 
section of this subpart (or any amendment thereto) 
shall, in addition to compliance with this section, also 
comply with the requirements of such other section. 


(6) Subject to the provisions of paragraph (b)(7) of 
this section, selection of any person to (i) supply 
hardware or software in connection with the 
development or operation of any facility contem- 
plated by a national market system plan, or any 
amendment thereto, or (ii) act as plan processor in 
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connection with the operation of any such facility, 
shall be conducted through competitive bidding in 
accordance with procedures described in the plan; 
Provided, however, That competitive bidding shall 
not be required in connection with the development 
of technical specifications for any such facility; and, 
Provided, further, That this paragraph shall not 
require selection of the lowest bidder if the plan 
specifies other reasonable criteria which may be 
considered in making the selection and the sponsors 
submit to the Commission a statement setting forth 
the basis for the selection of a person other than the 
lowest bidder. 


(7) The provisions of paragraphs (b)(3), (b)(4) and 
(b)(6) of this section shall not apply to any national 
market system plan (or amendment thereto) filed with 
and approved by the Commission (either temporarily 
or on a permanent basis) before the effective date of 
this section (‘‘pre-effective date plan’’), or to 
amendments to any such plan filed with and 
approved by the Commission (either temporarily or 
on a permanent basis) on or after the effective date 
of this section, except as follows: 


(i) Paragraphs (b)(3) and (b)(4) of this section shall 
apply to any proposed amendment to a pre-effective 
date plan which contemplates the development, 
implementation or operation of a national market 
subsystem or facility which was not contemplated by 
such plan as approved by the Commission or was not 
operational on the effective date of this section (a 
“new facility amendment’); 


(ii) Paragraph (b)(6) of this section shall apply to any 
selection made 


(A) In connection with a new facility amendment to a 
pre-effective date plan, or 


(B) To replace a plan processor. 


(c) Effectiveness of national market system plans. 


(1) The Commission shall publish notice of the filing 
of any national market system plan, or any proposed 
amendment to any national market system plan 
(including any amendment initiated by the 
Commission), together with the terms of substance in 
the filing or a description of the subjects and issues 
involved, and shall provide interested persons an 
opportunity to submit written comments. 
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(2) Except as provided in peragraph (c)(3) of this 
section, no national market system plan, or any 
amendment thereto, shall become effective unless 
the Commission, having due regard for the purposes 
of the Act, including the public interest, the 
protection of investors, the maintenance of fair and 
orderly markets, and the need to remove 
impediments to, and perfect the mechanisms of, a 
national market system, shall, after appropriate notice 
and opportunity for comment, approve such plan or 
amendment, with such changes or subject to such 
conditions as the Commission may deem necessary 
or appropriate. Approval of a national market system 
plan, or an amendment to an effective national 
market system plan (other than an amendment 
initiated by the Commission), shall be by order. 
Approval of an amendment to an effective national 
market system plan initiated by the Commission shall 
be by rule. 


(3) Notwithstanding the provisions of paragraph 
(c)(2) of this section, a proposed amendment may be 
put into effect upon publication of notice of such 
amendment, on a temporary basis not to exceed 120 
days, if the Commission finds that (i) such action is 
necessary or appropriate in the public interest, for the 
protection of investors or the maintenance of fair and 
orderly markets, to remove impediments to, and 
perfect mechanisms of, a national market system or 
otherwise in furtherance of the purposes of the Act, 
or(ii) the proposed amendment involves only 
technical or ministerial matters. 


(4) Any plan in connection with 


(i) The planning, development, operation or 
regulation of a national market system (or a 
subsystem thereof) or one or more facilities thereof, 
or 


(ii) The development and implementation of 
procedures and/or facilities designed to achieve 
compliance by self-regulatory organizations and/or 
their members with §§240.11Aa2-1, 11Aa3-1, 11Ac1-1 
or 11Ac1-3 (Rules 11Aa2-1, 11Aa3-1, 11Ac1-1 or 
11Ac1-3 under the Act), (or any amendment to any 
such plan) approved by the Commission under 
section 11A of the Act or any rule or regulation 
thereunder prior to the effective date of this section 
(either temporarily or on a permanent basis) shall be 
deemed to have been filed and approved pursuant to 
this section; Provided, however, That all terms and 
conditions associated with any such approval 
(including time limitations) shall continue to be 
applicable; and, Provided, further, That, subject to 
the provisions of paragraph (b)(7) of this section, any 
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amendment to any such plan filed with or approved 
by the Commission on and after the effective date of 
this section shall be subject to the provisions of, and 
considered in accordance with the procedures 
specified in, this section. 


(d) Compliance with terms of national market system 
plans. 


Each self-regulatory organization and nonmember 
broker or dealer shall comply with the terms of any 
effective national market system plan of which it is a 
sponsor or a participant. Each self-regulatory 
organization shall also, absent reasonable justification 
or excuse, enforce compliance with any such plan by 
its members and persons associated with its 
members. 


(e) Appeals. The Commission may, in its dis- 
cretion, entertain appeals in connection with the im- 
plementation or operation of any effective national 
market system plan as follows: 


(1) Any action taken or failure to act by any person 
in connection with an effective national market 
system plan (other than a prohibition or limitation of 
access reviewable by the Commission pursuant to 
section 11A(b)(5) or section 19(d) of the Act) shall be 
subject to review by the Commission, on its own 
motion or upon applicaiton by any person aggrieved 
thereby (including but not limited to self-regulatory 
organizations, brokers, dealers, issuers and vendors), 
filed not later than 30 days after notice of such action 
or failure to act or within such longer period as the 
Commission may determine. 


(2) Application to the Commission for review 
pursuant to this section, or the institution of review 
by the Commission on its own motion, shall not 
operate as a stay of any such action unless the 
Commission determines otherwise, after notice and 
opportunity for hearing on the question of a stay 
(which hearing may consist only of affidavits or oral 
arguments). 


(3) In any proceeding for review pursuant to this 
section, the Commission shall provide for appropriate 
notice and opportunity for hearing (which hearing 
may consist solely of the record of any other pro- 
ceedings conducted in connection with such action 
or failure to act and an opportunity for the presenta- 
tion of written data, views and arguments supporting 
or opposing such action or failure to act). Upon con- 
sideration of any data, views and arguments pre- 
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sented in connection with such hearing and such 
other evidence as it deems relevant, and having due 
regard for (i) whether the action or failure to act is in 
accord with the applicable provisions of such plan, (ii) 
whether such provisions are, and were, applied in a 
’ manner consistent with the public interest, the 
protection of investors, the maintenance of fair and 
orderly markets and the removal of impediments to, 
and perfection of the mechanisms of, a national 
market system, and (iii) whether such action or failure 
to act imposes any burden on competition not 
necessary or appropriate in furtherance of the 
purposes of the Act, the Commission shall, by order, 
either (A) dismiss the proceeding or (B) set aside 
such action and/or require such action in connection 
with the matter reviewed as the Commission deems 
appropriate in accordance with the public interest and 
the protection of investors, the maintenance of fair 
and orderly markets, and the removal of impediments 
to, and perfection of the mechanisms of, a national 
market system. 


(f) Exemptions. The Commission may exempt from 
the provisions of this section, either unconditionally 
or on specified terms and conditions, any self-regu- 
latory organization, member thereof, nonmember 
broker or dealer, or specified security if the Com- 
mission determines that such exemption is consistent 
with the public interest, the protection of investors 
and the removal of impediments to, and perfection of 
the mechanisms of, a national market system. 


IV. EFFECTS ON COMPETITION AND REQUEST 
FOR PUBLIC COMMENT 


As discussed above, Section 23(a)(2) of the Act re- 
quires the Commission, in making rules under the 
Act, to consider the anticompetitive effects of such 
regulation and to balance any anticompetitive 
impacts against the regulatory benefits gained in 
terms of furthering the purposes of the Act. As 
indicated,’ the Commission preliminarily believes 
that paragraph (b)(6) of the Rule may be necessary in 
order to meet the Commission's responsibilities under 
the Act with respect to furthering competition. In 
addition, the Commission does not perceive any anti- 
competitive effects as a result of the adoption of the 
Rule. 


Interested persons are invited to submit written 
presentations of views, data and arguments concern- 





53 See text accompanying notes 24-32, supra. 
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ing proposed rule 11Aa3-2 under the Act and the 
issues discussed above. Persons wishing to make 
such submissions should file ten copies thereof with 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commisison, Room 892, 500 North Capitol 
Street, Washington, D.C. 20549, not later than 
February 11, 1980. All submissions should refer to 
File No. S7-814, and will be available for public in- 
spection at the Commission’s Public Reference 
Room, Room 6106, 1100 L Street, N.W., 
Washington, D.C. 20549. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16411/December 7, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CINCINNATI STOCK EXCHANGE 


File No. SR-CSE-79-6 


The Cincinnati Stock Exchange submitted on Nov- 
ember 20, 1979, a proposed rule change under Rule 
19b-4 to provide criteria for delisitng securities where 
delisting is desired by the issuer. 


Publication of the submission is expected to be made 
in the Federal Register during the week of December 
10, 1979. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-CSE-79-6. 
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Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be 
withheld from the public in accordance with the pro- 
visions of 5 U.S.C. 8552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 


For the Commission, by the Divison of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16412/December 7, 1979 


In the Matter of 


PACIFIC STOCK EXCHANGE, INC. 
618 South Spring Street 
Los Angeles, California 90014 


(SR-PSE-79-15) 
ORDER APPROVING PROPOSED RULE CHANGE 


On October 25, 1979, the Pacific Stock Exchange, 
Inc. (““PSE’’) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (““Act’’) and Commission 
rule 19b-4 thereunder, copies of a proposed rule 
change which would provide for an appointed, 
full-time, paid Chairman of the Board of Governors, 
and an annually elected Vice Chairman elect who 
would automatically succeed to the office of Vice 
Chairman for a one-year term. The proposal also 
would establish an Executive Committee, composed 
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of the Chairman, Vice Chairman, Vice Chairman 
elect, and President, and would define the duties and 
authority of the Executive Committee as a whole and 
of its members individually. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16320, 
November 13, 1979) and by publication in the Federa/ 
Register (44 FR 65509, November 13, 1979). No 
comments were received. All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and 
(with the exception of those statements or 
communications which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
§552) were made available to the public at the Com- 
mission's Public Reference Room. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
registered national securities exchanges, and in 
particular, the requirements of Sections 6(b)(1), (3), 
and (5), requiring that the exchange be capable of 
carrying out the purposes of the Act, that its rules 
assure a fair representation of its members in the 
selection of its directors and administration of its 
affairs, and the protection of investors and the public 
interest. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16413/December 10, 1979 


A notice has been issued givirig interested persons 
until December 28, 1979, to comment on Prime 
Motor Inns, Inc.'s application requesting withdrawal 
of its common stock (Par Value $.05) from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16414/December 10, 1979 


A notice has been issued giving interested persons 
until December 28, 1979, to comment on La Quinta 
Motor Inns, Inc.’s application to withdraw its 
common stock (Par Value $.10) from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16415/December 10, 1979 


A notice has been issued giving interested persons 
until December 21, 1979 to comment on Eltra Cor- 
poration’s application requesting withdrawal of its 
8%% Sinking Fund Debentures due January 15, 
2001, from listing and registration on the New York 
Stock Exchange, Inc. 


S. Hamrick — 22405 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16416/December 12, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (Par Value $1.00) of CORDON INTER- 
NATIONAL CORPORATION from listing and regis- 
tration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16417/December 12, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (Par Value $.10) of MERIDIAN IN- 
DUSTRIES, INC. from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16418/December 12, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6165/December 12, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16419/December 12, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6166/December 12, 1979 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16420/December 12, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6167/December 12, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16421/December 12, 1979 


Applications For Extension Of Unlisted Trading Pri- 
vileges 


ACTION: Final rule amendment. 


SUMMARY: The Commission is amending Rules 
12f-1 and 12f-3 [17 CFR §8240.12f-1, f-3] under the 
Securities Exchange Act of 1934 (the ‘‘Act’’) to con- 
form the text to those rules to Section 12(f) of the 
Act, as amended by the Securities Acts Amendments 
of 1975. Rule 12f-1 sets forth the items of information 
required to be filed by a national securities exchange 
in applying for unlisted trading privileges in a security 
pursuant to Section 12(f) of the Act. Rule 12f-3 sets 
forth items of information required to be filed by an 
interested person in applying for the termination or 
suspension of unlisted trading privileges in a 
particular security. 


EFFECTIVE DATE: 30 days after publication in the 
Federal Register 


FOR FURTHER INFORMATION CONTACT: 


Curt H. Mueller, Office of the General Counsel 
Securities and Exchange Commission 
Washington, D.C. 20549 

(202) 272-2448. 


SUPPLEMENTARY INFORMATION: Rule 12f-1 re- 
quires a national securities exchange, in applying to 
the Commission for unlisted trading privileges in a 
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security pursuant to Section 12(f) of the Act,’ to 
include in its application information concerning, 





Isections 12(f) (1),(2) of the Act, 15 U.S.C. 
78\(f)(1),(2), provide that: 


(f)(1) Notwithstanding the foregoing provisions of 
this section, any national securities exchange, subject 
to the terms and conditions hereinafter set forth— 


(A) may continue unlisted trading privileges to which 
a security had been admitted on such exchange prior 
to July 1, 1964; 


(B) upon application to and approval of such 
application by the Commission, may extend unlisted 
trading privileges to any security listed and registered 
on any other national securities exchange; and 


(C) upon application to and approval of such 
application by the Commission, may extend unlisted 
trading privileges to any security registered pursuant 
to section 12 of this title or which would be required 
to be so registered except for the exemption from 
registration provided in subsection (g)(2)(B) peg 
(g)(2)(G) of that section. 


If an extension of unlisted trading privileges to a 
security is based upon its listing and registration on 
another national securities exchange, such privileges 
shall continue in effect only so long as such security 
remains listed and registered on a national securities 
exchange. 


(2) No application pursuant to this subsection shall be 
approved unless the Commission finds, after notice 
and opportunity for hearing, that the extension of 
unlisted trading privileges pursuant to such 
application is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
In considering an application for the extension of 
unlisted trading privileges to a security not listed and 
registered on a national securities exchange, the 
Commission shall, among other matters, take 
account of the public trading activity in such security, 
the character of such trading, the impact of such 
extension on the existing markets for such securities, 
and the desirability of removing impediments to and 
the progress that has been made toward the 
development of a national market system and shall 
not grant any such application if any rule of the 
national securities exchange making application 
under this subsection would unreasonably impair the 
ability of any dealer to solicit or effect transactions in 
such security for his own account, or would 
unreasonably restrict competition among dealers in 
such security or between such dealers acting in the 
capacity of market makers who are specialists and 
such dealers who are not specialists. 
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among other things, the public distribution and 
volume of public trading of such security in the 
geographical vicinity of the applicant exchange. 
The rule also requires an exchange to furnish in its 
application “[a]ny other information which is deemed 
pertinent to the question of whether the * * * exten- 
sion of unlisted trading privileges in [a] security is 
necessary or appropriate in the public interest or for 
the protection of investors.’ 


Rule 12f-3(a) requires an interested person, in ap- 
plying for the termination or suspension of unlisted 
trading privileges in a security pursuant to Section 
12(f)(4) of the Act,4 to set forth, among other things, 
in its application “information in the applicant's 
possession, and the sources thereof, with respect to 
*** the extent of public distribution of such security 
in the vicinity of such exchange and the geographical 
area which is deemed to constitute such vicinity.” 


Since the Commission's last amendments to Rules 
12f-1 and 12f-3 in 1955,6 Congress has _ twice 
amended Section 12(f) of the Act. First, in 1964, 
Congress deleted the ‘‘geographical vicinity’’ 
standard which had, in part, governed the grant of 
unlisted trading privileges, and required instead that 





2Rules 12f-1(a)(3), (4). 
3Rule 12f-1(a)(5). 


4Section 12(f)(4) of the Act, 15 U.S.C. 78I(f)(4), 
provides that: 


(4) On the application of the issuer of any security for 
which unlisted trading privileges on any exchange 
have been continued or extended pursuant to this 
subsection, or of any broker or dealer who makes or 
creates a market for such security, or of any other 
person having a bona fide interest in the question of 
termination or suspension of such unlisted trading 
privileges, or on its own motion, the Commission 
shall by order terminate, or suspend for a period not 
exceeding twelve months, such unlisted trading 
privileges for such security if the Commission finds, 
after appropriate notice and opportunity for hearing, 
that such termination or suspension is necessary or 
appropriate in the public interest or for the protection 
of investors. 


SRule 12f-3(a)(8)(i). 


6Securities Exchange Act Release No. 5221 (August 
31, 1955), 20 F.R. 6701 (September 13, 1955). 
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the Commission simply find the grant of unlisted 
trading privileges to be ‘‘necessary or appropriate in 
the public interest or for the protection of invest- 
ors.""“ Second, in the Securities Acts Amendments 
of 1975,8 Congress replaced the ‘necessary or 
appropriate’’ standard with the requirement that the 
Commission find the extension of unlisted trading 
privileges to be ‘consistent with the maintenance of 
fair and orderly markets and the protection of 
investors.’ 


In view of these statutory changes, the Commission 
is amending Rules 12f-1 and 12f-3 so that the 
procedural filing requirements of those rules reflect 
the current standards set forth in Section 12(f) of the 
Act. Accordingly, the Commission is amending Rules 
12f-1 and 12f-3 to delete the requirement that 
information concerning the distribution or trading 
volume of a security in the ‘‘geographical vicinity’ of 
an exchange be furnished in applications for the ex- 
tension, termination or suspension of unlisted trading 
privileges. In addition, the Commission is amending 
Rule 12f-1 by deleting the requirement that an 
applicant exchange set forth information bearing on 
whether the grant of unlisted trading privileges is 
‘necessary or appropriate in the public interest or for 
the protection of investors.”’ Instead, Rule 12f-1 is 
amended to require an applicant exchange to furnish 
any other information addressing whether the grant 
of unlisted trading privileges would be ‘consistent 
with the maintenance of fair and orderly markets and 
the protection of investors.”’ Finally, the Commission 
is amending Rule 12f-1 to require that an exchange 
set forth in its application for unlisted trading 
privileges in a particular security (1) the name of each 
exchange on which such security is listed or admitted 





7Securities Acts Amendments of 1964, Pub. L. No. 
88-467, §3(b), 78 Stat. 565-566. Prior to 1964, Section 
12(f), required applicants for unlisted trading 
privileges to: 


establish to the satisfaction of the 
Commission that there exists in the vicinity of 
such exchange sufficiently widespread public 
distribution of such security and sufficient 
public trading activity therein to render the 
extension of unlisted trading privileges * * * 
necessary or appropriate in the public interest 
or for the protection of investors. 


Pub. L. No. 621, §1, 49 Stat. 1375. 
8Pub. L. No. 94-29 (June 4, 1975). 


9Section 12(f)(2), 15 U.S.C. 78I(f)(2). 
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to unlisted trading privileges, and (2) whether trans- 
actions in such security are reported in the 
consolidated transaction reporting system established 
pursuant to Rule 17a-15 under the Act. 


The Commission finds, in accordance with 5 U.S.C. 
§553(b)(A) of the Administrative Procedure Act, that 
the foregoing action relates solely to agency 
organization, procedure, or practice and that notice 
and public procedures in accordance with 5 U.S.C. 
§553(b) are not necessary. Further, in accordance 
with Section 23(a)(2) of the Securities Exchange Act, 
15 U.S.C. 78w(a)(2), the Commission perceives no 
impediment to competition arising from adoption of 
these procedural rule amendments. 


AMENDMENTS 


Accordingly, the Commission, acting pursuant to the 
Securities Exchange Act, and particularly Sections 
12(f) and 23 thereof, 15 U.S.C. 78I(f) and 78w, 
adopts these amendments to Rules 12f-1 and 12f-3 
[17 C.F.R. 8240.12f-1, 12f-3] effective 30 days after 
publication in the Federa/ Register. Part 240 of Title 
17 of the Code of Federal Regulations is amended as 
follows: 


Section 240.12f-1 is revised to read as follows: 


§240.12f-1: Applications for permission to extend 
unlisted trading privileges. 


(a) An application may be made to the 
Commission by any national securities 
exchange for the extension of unlisted trad- 
ing privileges to any security, pursuant to 
section 12(f). One copy of such application, 
executed by a duly authorized officer of the 
exchange, shall be filed and shall set forth: 


(1) Name of issuer; 
(2) Title of security; 


(3) The name of each national securities 
exchange, if any, on which such security is 
listed or admitted to unlisted trading 
privileges; and 


(4) Whether last sale information concerning 
such security is reported in the consolidated 
transaction reporting system established 
pursuant to §240.17a-15 (Rule 17a-15 under 
the Act); and 


Volume 18, No. 19, December 26, 1979 


(5) Any other information which is deemed 
pertinent to the question of whether the 
continuation or extension of unlisted trading 
privileges in such security is consistent with 
the maintenance of fair and orderly markets 
and the protection of investors. 


Paragraph (a)(8) of §240.12f-3 is revised to read as 
follows: 


§240.12f-3 Termination or suspension of unlisted 
trading privileges. 


(aoa 


(8) A brief statement of the information in 
the applicant’s possession, and the sources 
thereof, with respect to (i) the extent of 
public trading in such security on such 
exchange, and (ii) the character of trading in 
such security on such exchange. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16422/December 12, 1979 


In the Matter of the Applications of 


MIDWEST STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges in Certain Securities 


Securities Exchange Act of 1934 


FINDINGS AND ORDER APPROVING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


On May 19, 1977, the Midwest Stock Exchange 
(‘‘MSE”’) filed applications pursuant to Section 
12(f)(1)(B) of the Securities Exchange Act of 1934 
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(“Act’’) and Rule 12f-1 thereunder, 17 CFR 240. 12f-1, 
for unlisted trading privileges in the common or 
capital stock of 910 companies whose securities were 
listed on the New York Stock Exchange (“NYSE”). ! 
These applications sought authorization to conduct 
trading in both round-lot and odd-lot amounts and 
represented the first time a national securities 
exchange had filed simultaneous applications for 
unlisted trading privileges in such a large number of 
securities. 


On May 25, 1978, the Commission approved the 
MSE’s applications for odd-lot unlisted trading 
privileges in 863 securities? based upon its finding 
that, in light of the characteristics of odd-lot trading 
(particularly the derivative pricing of odd-lot 
transactions), approval of the MSE’s applications for 
odd-lot unlisted trading privileges was consistent with 
the maintenance of fair and orderly markets and the 
protection of investors.’ Since that time, the 
Commission has approved additional applications 
from the MSE for odd-lot unlisted trading privileges in 
other securities listed on the NYSE. 





Notice of the MSE applications was given pursuant 
to Section 12(f)(2) of the Act by the issuance of a 
release and by publication in the Federal Register. 
Securities Exchange Act Release No. 13739 (July 12, 
1977), 42 FR 36582. 


2The MSE had requested that the Commission treat 
its applications as separate applications for odd-lot 
and round-lot trading privileges in the subject secu- 
rities. Letter from Kenneth Rosenblum, Senior Vice 
President and General Counsel, MSE, to Andrew M. 
Klein, Director of the Division of Market Regulation, 
Securities and Exchange Commission, dated 
February 10, 1978. 


3Securities Exchange Act Release No. 14800 (May 
25, 1978), 14 SEC Docket 1178. This release in- 
correctly states that the Commission was approving 
odd lot unlisted trading privileges in 865 securities 
rather than the actual number which was 863. Prior 
to the Commission’s approval of the MSE 
applications for odd-lot unlisted trading privileges, the 
MSE withdrew its applications for unlisted trading 
privileges in six securities whose issuers had objected 
to the applications, and for 39 securities which had 
been delisted from the NYSE subsequent to the date 
of the applications. 


4Securities Exchange Act Release No. 15906 (June 8, 
1979), 17 SEC Docket 891; Securities Exchange Act 
Release No. 16156 (August 31, 1979), 18 SEC Docket 
239; Securities Exchange Act Release No. 16329 
(November 8, 1979), 18 SEC Docket 881. 
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The Commission deferred consideration of the MSE’s 
applications, and other exchanges’ applications, for 
round-lot unlisted trading privileges, pending the 
resolution of litigation® challenging the propriety of 
the Commission's liberal policy of approving 
applications for unlisted trading privileges, in light of 
the Securities Acts Amendments of 1975.6 With the 
recent conclusion of that litigation confirming the 
Commission's interpretation of Section 12(f)(2) of the 
Act, the Commission has considered the MSE’s 
applications for unlisted trading privileges and, for the 
reasons set forth herein, has determined to approve 
those applications. 


|. BACKGROUND 


Prior to the 1975 Amendments, Section 12(f)(2) of 
the Act authorized the Commission to approve 
applications by a national securities exchange for 
unlisted trading privileges in securities listed on 
another national securities exchange upon finding 
that such approval was ‘necessary or appropriate in 
the public interest or for the protection of inves- 
tors.”8 The 1975 Amendments revised that language 
to permit the approval of applications if the 
Commission finds the extension of unlisted trading 
privileges to be ‘’consistent with the maintenance of 
fair and orderly markets and the protection of 
investors." In amending Section 12(f) of the Act, 
the Congress chose not to define the phrase 
“consistent with fair and orderly markets.’’ The 





Siudiow Corp. v. Securities and Exchange 
Commission, 604 F.2d 704 (D.C. Cir. 1979). 


6Pub. L. No. 94-29 (June 4, 1975) (“1975 Amend- 
ments”). 


7A list of the subject securities follows as Exhibit A. 
Since filing its original applications, the MSE has 
withdrawn applications for 88 securities. The MSE 
also has filed applications for unlisted trading privi- 
leges in two additional securities listed on the NYSE 
which have been duly noticed by the Commission. 
Securities Exchange Act Release No. 14748 (May 12, 
1978), 43 FR 20286; Securities Exchange Act Release 
No. 15444 (December 28, 1978), 43 FR 60681. Thus, 
the Commission is granting MSE applications for un- 
listed trading privileges in 777 securities. 


815 U.S.C. §78I(f)(2) (1964), 78 Stat. 565-566. 


9Section 12(f)(2) of the Act. 
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legislative history of the 1975 Amendments, however, 
indicates that the Congress intended the Commission 
to continue to have broad discretion in its 
consideration of applications for unlisted trading 
privileges. For example, the Senate Report 
accompanying the 1975 Amendments states that the 
amendment to Section 12(f)(2) ‘‘would make no 
change in either the standards or procedures to be 
followed by the SEC in granting an exchange trading 
privileges with respect to a security listed on another 
exchange.” 'Y Moreover, that Report also suggests 
Congressional acquiescence in, and approval of, the 
Commission’s longstanding policy of grenting 
unlisted trading privileges ‘‘as a matter of course.’”! 


In addition to amending the language of Section 
12(f)(2), the 1975 Amendments directed the 
Commission, having due regard for the public 
interest, the protection of investors, and the 
maintenance of fair and orderly markets, to use its 
authority under the Act to facilitate the development 
of a national market system for securities. The 
Congress, however, neither defined the term 
“national market system” nor specified its minimum 
components, but instead ‘‘establish[ed] a statutory 
scheme clearly giving the Commission broad 
authority to oversee the implementation, operation 
and regulation” of the system. '* Consistent with this 
approach, the Congress did not particularize the 
standards which the Commission must apply in 
reviewing applications for unlisted trading privileges 
in the context of the developing national market 
system. 


In Boston Stock Exchange, '3 the Commission 
considered the relationship of its unlisted trading 
privileges policy to the developing national market 
system in the context of an application by the Boston 
Stock Exchange for unlisted trading privileges in the 
common stock of Ludlow Corporation. In reviewing 
an appeal by the issuer from the initial decision of an 
administrative law judge approving the Boston Stock 
Exchange’s application, the Commission stated: 





10Senate Comm. on Banking, Housing and Urban 
Affairs, Report to Accompany S.249, S. Rep. No. 
75, 94th Cong., 1st Sess. 106 (1975). 


11 7d, at 19. 
12/q, at 7. 


13Securities Exchange Act Release No. 13359 (March 
11, 1977), 11 SEC Docket 1993. 
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The primary goal of the 1975 Amendments 
was to establish a national market system for 
*** securities. But, at the same time, Con- 
gress wished to maximize the interplay of 
competitive forces within that system. 


It is abundantly clear that, when it enacted 
the ‘fair and orderly markets’ standard in 
1975, Congress did not intend to erect new 
barriers to the granting of unlisted trading 
privileges. Rather, it appears that the 
governing standards were simply recast to 
reflect the Act’s new focus on the 
development of a national market system. 
And, Congress wanted to foster competition 
within that system, not to deter it.! 


The proper interpretation of the amended Section 
12(f)(2) was raised in a judicial context in May 1977, 
when the Ludlow Corporation sought review of the 
Commission's order affirming the decision of the 
administrative law judge granting unlisted trading 
privileges to the Boston Stock Exchange. Ludlow 
Corporation alleged that the Commission had 
improperly applied the standards of Section 12(f)(2) 
of the Act, because, among other things, the Boston 
Stock Exchange had failed to establish that active 
trading in Ludlow Corporation stock would develop if 
the application were granted. Ludlow Corporation 
also contended that the Commission should have 
required the Boston Stock Exchange to undertake to 
appoint a specialist to make a market in Ludlow 
Corporation’s stock should the application be 
approved. 


On August 9, 1979, the United States Court of 
Appeals for the District of Columbia Circuit affirmed 
the Commission's order approving the Boston Stock 
Exchange’s application for unlisted trading privileges 
in Ludlow Corporation stock. 'Y The court stressed 
that the Congress had granted the Commission broad 
discretion to shape the national market system and 
stated that unlisted trading is ‘’an indispensable part 
of Congress’ plan Lg securities markets compete 
with one another.”16 The court rejected Ludlow 





14/q, at 1995. 
15604 F.2d 704. 


167g, at 709. 
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Corporation's assertion that an applicant exchange 
must demonstrate that an active market will develop 
after granting unlisted trading privileges, holding that 
an applicant exchange need only show that “if 
trading should develop, it will be fair and orderly.’"17 
Generally, Ludlow confirms that the Commission has 
considerable flexibility under Section 12(f), as 
amended in 1975, in considering applications for 
unlisted trading privileges in the context of the 
developing national market system. 


ll. Findings 


The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in the 
subject securities is consistent with the maintenance 
of fair and orderly markets and the protection of 
investors. 18 The MSE appears to be organized and to 
have the capacity for executing trades in a fair and 
orderly manner consistent with the requirements of 
Section 6(b) of the Act. In addition, transactions in 
the subject securities, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
17a-15 under the Act, 17 CFR 240.17a-15. The 
Commission further finds that approval of the MSE 
applications will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of a national market 
system. 


The MSE is registered with the Commission as a 
national securities exchange pursuant to Section 6 of 
the Act. As a result, the MSE is subject to the 
provisions of Section 6(b) of the Act, which sets 
forth certain minimum standards with which an 
exchange must comply as a condition of registration 
with the Commission, and with respect to which an 
exchange, once registered, must continue to comply 
pursuant to Section 19(g) of the Act. In particular, 
Section 6(b)(1) requires that an exchange have the 





17/d, at 710. 


18The MSE applications relate only to securities 
currently listed on another national securities ex- 
change. Accordingly, it is not necessary in the 
context of consideration of the MSE applications for 
the Commission to determine whether, and under 
what circumstances, unlisted trading privileges 
should be approved with respect to securities traded 
exclusively in the over-the-counter market. 
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capacity to enforce compliance by its members and 
persons associated with its members with the Act, 
the rules and regulations thereunder, and the rules of 
the exchange. The Commission, in the discharge of 
its oversight responsibilities, is not aware of any facts 
demonstrating that the MSE is not operating in a 
manner consistent with Section 6(b) of the Act. 


Further, the subject securities are included in the 
consolidated transaction reporting system, which 
provides for the collection and dissemination, on a 
current and continuous basis, of transaction reports 
(i.e., the price and volume associated with completed 
transactions) with respect to transactions in 
“reported securities” traded on national securities ex- 
changes as well as in the over-the-counter market. 
The availability of last sale information for the subject 
securities should contribute to pricing efficiency and 
to ensuring that transactions on the MSE are 
executed at prices which are reasonably related to 
those occurring in other markets. 


The Commission believes that approval of the MSE’s 
applications for unlisted trading privileges in the 
subject securities will enhance competition by 
providing the MSE with opportunities to compete 
with the “primary” exchanges (the NYSE and the 
American Stock Exchange) for order flow, and may 
contribute to narrower spreads and increased depth 
in the markets for some of the subject securities. 
Finally, by providing for increased inter-market com- 
petition, the Commission believes that approval of 
unlisted trading privileges in this and similar 
applications is consistent with, and complementary 
to, the objectives of a national market system. 





19The consolidated reporting system was implement- 
ed purusuant to a joint industry plan filed with, and 
declared effective by, the Commission pursuant to 
Rule 17a-15 under the Act, 17 CFR 240.17a-15. The 
system includes transactions from the New York, 
American, Boston, Midwest, Philadelphia, Pacific 
and Cincinnati Stock Exchanges, as well as trans- 
actions occurring in the “third market’ (i.e., the 
over-the-counter market for listed securities) and 
through Instinet. 


20The Commission, of course, intends to review its 
policy of approving applications for unlisted trading 
privileges as further developments in the national 
market system occur. Among other matters, the 
Commission may consider whether to require a 
national securities exchange to designate a market 
maker for each security that is admitted to unlisted 
trading privilege on that exchange. 
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The large number of securities covered by the MSE 
applications raises the question whether additions of 
significant numbers of new issues to trading on that 
exchange could, in some way, strain the surveillance 
and operational capability of the MSE to the point 
that the MSE would be incapable of performing its 
responsibilities under the Act. The Commission, 
however, has determined that the possibility of such 
an impact is remote and should not preclude approval 
of the MSE applications in the subject securities. The 
Commission, as discussed above, is not aware of any 
facts indicating that the MSE is not organized or does 
not have the capacity for executing trades in a fair 
and orderly manner consistent with the requirements 
of Section 6(b) of the Act. In the absence of such 
evidence, the MSE can be presumed to be capable of 
a fair and orderly markets in the subject 
securities.£! Moreover, the Commission has not 
received objections to any of the present applications 
indicating that their approval would have a harmful 
impact on the trading of such security on the market 
where the security is listed. 


Based upon the foregoing, the Commission finds that 
approval of the MSE’s applications for unlisted 
trading privileges in the subject securities is 
consistent with the maintenance of fair and orderly 
markets and the protection of investors as required 
by Section 12(f)(2) of the Act.22 





2lof course, should the MSE prove unable to main- 
tain fair and orderly markets in any of the subject 
securities, the Commission may, pursuant to Section 
12(f)(4) of the Act, terminate or suspend unlisted 
trading privileges in that security on its own motion 
or upon application filed by the issuer, a broker-dealer 
who makes a market in the security, or any person 
having a bona fide interest in the question of termi- 
nation or suspension. See Rule 12f-3 under the Act, 
17 CFR 240. 12f-3. 


22with approval of the MSE’s applications, the Com- 
mission is also prepared to approve similar appli- 
cations by other national securities exchanges for un- 
listed trading privileges in listed securities. 


Additionally, the Commission has today adopted 
amendments to Rules 12f-1 and 12f-3 under the Act, 
17 CFR 8240.12f-1 and 12f-3, regarding information 
required, respectively, in applications for unlisted 
trading privileges, or in applications for suspension or 
termination of those privileges, to conform those pro- 
cedural rules to the current standards set forth in 
Section 12(f) of the Act. Securities Exchange Act 
Release No. 16421 (December 12, 1979). 
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ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Midwest Stock 
Exchange in the subject securities are hereby 
approved. 


For the Commission. 


George A. Fitzsimmons 
Secretary 





Exhibit A 


Amerace Corp. 

American Dist. Telegraph Co. 
American Bakeries Co. 

Airborne Freight Corp. 

American Ship Building Co. 
American Building Maintenance 
Albertson’s, Inc. 

Armada Corp. 

Albany International Corp. 
Arkansas Best Corp. 

Arcata Corp. 

ACF Industries, Inc. 
Alberto-Culver Co. 

American Distilling Co. 

Ames Department Stores, Inc. 
Adams Drug Company, Inc. 
Allied Products Corp. DE 
Applied Digital Data Systems Inc. 
Adams Express Co. 

Aileen, Inc. 

Artic Enterprises, Inc. 

American Family Corp. 

Allegheny Ludlum Industries, Inc. 
Alagasco, Inc. 

American General Bond Fund, Inc. 
Angelica Corp. 

Amalgamated Sugar Co. 
American General Convertible Securities, Inc. 
Ahmanson (H.F.) & Co. 
American Hoist & Derrick Co. 
Alaska Interstate Co. 

Allen Group Inc. 

Adams-Millis Corp. 

Allied Maintenance Corp. 

Allright Auto Parks, Inc. 
Alleghany Corp. 

Allied Stores Corp. 
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Alexander's, Inc. 

Amfac, Inc. 

AMETEK, Inc. 

American Medical International, Inc. 
Ameron, Inc. 
Acme—Cleveland Corp. 
Anixter Bros. Inc. 
Ampco—Pittsburgh Corp. 
Alpha Portland Industries, Inc. 
Air Products & Chemicals, Inc. 
APL Corp. 

Applied Magnetics Corp 

ARA Services, Inc. 

Anchor Hocking Corp. 
Armstrong Rubber Co. 

Aro Corp. 

American Sterilizer Co. 
Atlantic City Electric Co. 
Athlone Industries, Inc. 
Amstar Corp. 

American Stores Co. 

Avery International Corp. 


American Water Works Company, Inc. 


Akzona Inc. 

Anderson, Clayton & Co. 
Associated Dry Goods Corp. 
Atlas Corp. 


Barnes Group, Inc. 

Bache Group Inc. 

Beckman Instruments, Inc. 
BAV Liquidating Corp. 

Blue Bell, Inc. 

Barber Oil Corp. 

Bluebird, Inc. 

Bell CANADA. 

Bard, (C.R.) Inc. 

Beech Aircraft Corp. 
Burndy Corp. 
Baldwin-United Corp. 

Best Products Co., Inc. 
Buffalo Forge Co. 

Bay State Gas Co. 

Briggs & Stratton Corp. 
Buttes Gas & Oil Co. 
Bunker Hill Income Sec., Inc. 
Belding Heminway Co., Inc. 
Big Three Industries, Inc. 
Blair (John) & Co. 

Bank of N.Y. Co., Inc. 
Beker Industries Corp. 
Baker International Corp. 
Bank of Virginia Co. 
Berkley Photo, Inc. 

Bliss & Laughlin Industries, Inc. 
Bemis Co., Inc. 

BanCal Tri-State Corp. 
Brown & Sharpe Manufacturing Co. 
Bundy Corp. 
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Borman’s Inc. 

Brockway Glass Co., Inc. 

Braun (C.F.) & Co. 

Boston Edison Co. 

Beneficial Standard Mortgage Investors 
Bankers Trust New York Corp. 

The Brooklyn Union Gas Co. 

Brush Wellman Inc. 

Brown Co. 

Bayuk Cigars Inc. 


ConAgra, Inc. 

Carolina Freight Carriers Corp. 
Conrac Corp. 

Coldwell, Banker & Co. 
Chesebrough-Pond’s Inc. 

Cessna Aircraft Co. 

Cabot Corp. 

Capital Cities Communications, Inc. 
CCl Corp. 

Carolina Clinchfield & Ohio Railway 
Chris-Craft Industries, Inc. 

Ceco Corp. 

Continental Copper & Steel Industries 
Cunningham Drug Stores, Inc. 
Cadence Industries Corp. 

Cordura Corp. 

Combustion Equipment Associates, Inc. 
Central Louisiana Energy Corp. 
Centronics Data Computer Corp. 
Collins Foods International, Inc. 
Chase Convertible Fund of Boston, Inc. 
Cascade Natural Gas Corp. 

Chicago Pneumatic Tool Co. 

Carriers & General Corp. 

Chock Full O’Nuts Corp. 

Chicago Milwaukee Corp. 

Carter Hawley Hale Stores, Inc. 
Chemical New York Corp. 

Charter Corp. 

Church's Fried Chicken, Inc. 

Collins & Aikman Corp. 

Carling O'Keefe Ltd. 

Castle & Cooke, Inc. 

Clark Equipment Co. 

Crocker National Corp. 

Clark Oil & Refining Corp. 

CLC of America, Inc. 

The Coca-Cola Bottling Co. of New York, Inc. 
Cole National Corp. 

Coleco Industries, Corp. 

Cluett, Peabody & Co., Inc. 
Clevepak Corp. 

Crum & Forster 

Callahan Mining Corp. 

Cincinnati Milacron Inc. 
Consolidated Freightways, Inc. 
Central Hudson Gas & Electric Corp. 
Crompton & Knowles Corp. 
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Canal-Randolph Corp. 
Columbus & Southern Ohio Electric Co. 
Cone Mills Corp. 

Congoleum Corp. 

Cooper Laboratories, Inc. 
Copperweld Corp. 

Cox Broadcasting Corp. 
Capital Holding Corp. 
Compugraphic Corp. 
Copeland Corp. 

Crane Co. 

Craig Corp. 

Credithrift Financial Inc. 
Chromalloy American Corp. 
Carpenter Technology Corp. 
The Chesapeake Corporation of Virginia 
Carlisle Corp. 

Central Soya Co., Inc. 
Cooper Tire & Rubber Co. 
Campbell Taggart, Inc. 
Central Maine Power Co. 
CTS Corporation 

Centex Corp. 

Culbro Corp. 

Cummins Engine Co., Inc. 
Current Income Shares, Inc. 
Core Industries, Inc. 

Cowles Communications, Inc. 


Dexter Corp. 

Dayco Corp. 

Dielbold, Inc. 

Drexel Bond-Debenture Trading Fund 
Dana Corp. 

Dutch Boy, Inc. 

Data General Corp. 

Dayton Hudson Corp. 

Dillingham Corp. 

Di. Giorgio Corp. 

Dow Jones & Co., Inc. 
Donaldson, Lufkin & Jenrette, Inc. 
Dillon Companies, Inc. 

Diversified Industries, Inc. 

Dan River Inc. 

Damon Corp. 

Dun & Bradstreet Corp. 

Dover Corp. 

Dayton Power & Light Co. 
Duquesne Light Co. 

Dravo Corp. 

Dreyfus Corp. 

DeSoto, Inc. 

Dentsply International 

Dorsey Corp. 

Dean Witter Reynolds Organization, Inc. 


Electronic Associates, Inc. 
Emery Air Freight Corp. 
Ennis Business Forms, Inc. 
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Echlin Manufacturing Co. 
Eckerd (Jack) Corp. 

Empire District Electric Co. 
Electronic Data Systems Corp. 
Equifax, Inc. 

Empire Gas Corp. 

Excelsior Income Shares, Inc. 
Emhart Corp. 

Edison Brothers Stores, Inc. 
Eagle-Picher Industries, Inc. 
Equimark Corp. 

Equitable Gas Co. 

Easco Corp. 

Esterline Corp. 

Esquire, Inc. 

E—Systems, Inc. 

Entex, Inc. 

Eastern Utilities Assoc. 
Ex-Cell-O Corp. 

Envirotech Corp. 

Elixir Industries 


First National Boston Corp. 

Faberge, Inc. 

Federal Paper Board Co., Inc. 

First City Bancorp of Texas, Inc. 
Fabri-Centers of America, Inc. 

Foote, Cone & Belding Communications, Inc. 


Facet Enterprises, Inc. 

Fidelity Union BanCorporation 
Fidelity Financial Corp. 
Fleetwood Enterprise, Inc. (Del.) 
Federal Co. 

Financial Federation, Inc. 

Fort Howard Paper Co. 

Fisher Foods, Inc. 

First International Bancshares, Inc. 
Fischback & Moore, Inc. 

Florida Fast Coast Railway, Inc. 
Fieldcrest Mills, Inc. 

Flexi-Van Corp. 

Florida Steel Corp. 

Fairmont Foods Co. 
Federal-Mogul Corp. 

First National State Bancorp. 
Flintkote Co. 

Ferro Corporation 

The Foxboro Co. 

First Pennsylvania Corp. 

Farah Manufacturing Co., Inc. 
Frigitronics, Inc. 

Fisher Scientific Co. 

Financial Corp. of Santa Barbara 
Federal Signal Corp. 

Fort Dearborn Income Securities, Inc. 
First Virginia Banks, Inc. 

Foster Wheeler Corp. 

Far West Financial Corp. 
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General American Investors Co., Inc. 
General American Oil Co. of Texas 
Gateway Industries, Inc. 


Garfinckel, Brooks Bros., Miller & Rhoads, Inc. 


GCA Corp. 

Gannett Co., Inc. 

General Cinema Corp. 

Golden West Financial Corp. (DEL) 
Gemini Fund 

Getty Oil Co. 

GF Business Equipment, Inc. 
Gibraltar Financial Corp. of California 
Gifford—Hill & Co., Inc. 

General Host Corp. 

Giddings & Lewis, Inc. 

The Gleason Works 

Global Marine, Inc. 

General Medical Corp. 

Great Northern Nekoosa Corp. 
Gearhart— Owens Industries, Inc. 
Gordon Jewelry Corp. 

Genuine Parts Co. 

Giant Portland & Masonry Cement Co. 
The Gap Stores, Inc. 

Gulf Resources & Chemical Corp. 
General Refractories Co. 

General Steel Industries, Inc. 
Genstar Ltd. 

The Gas Service Co. 


General Signal Corp. 
Gulton Industries, Inc. 
Graniteville Co. 


Hardee’s Food System, Inc. 
Handy & Harman 

Houston Natural Gas Corp. 
Hatteras Income Securities, Inc. 
Hayes-Albion Corp. 

Hillenbrand Industries, Inc. 
Harcourt Brace Jovanovich, Inc. 
Helene Curtis Industries, Inc. 
Hunt (Philip A.) Chemical Corp. 
Hawaiian Electric Co., Inc. 
HMW Industries, Inc. 
Hemisphere Fund, Inc. 

Heck’s, Inc. 

House of Fabrics, Inc. 
Hammermill Paper Co. 
Harte-Hanks Communications, Inc. 
Host International, Inc. 

Hecla Mining Co. 

Holly Sugar Corp. 

The Hanna Mining Co. 

Hobart Corp. 

Helmerich & Payne, Inc. 
Harnischfeger Corp. 

Harrah's 

Harris Corp. 

Harsco Corporation 
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Hershey Foods Corp. 
Houghton Mifflin Co. 
Humana Inc. 

High Voltage Engineering Corp. 
Hackensack Water Co. 
Hewlett-Packard Co. 
Huyck Corporation 
Hazeltine Corp. 

Horizon Corp. 

Hall (Frank B.) & Co., Inc. 
Hutton (E.F.) Group, Inc. 


Intercapital Income Securities Inc. 
Ingredient Technology Corp. 

Itel Corp. 

Intercontinental Diversified Corp. 
ICN Pharmaceuticals, Inc. 
Income and Capital Shares, Inc. 
Ideal Toy Corp. 

Idaho Power Co. 

Ideal Basic Industries Inc. 

lowa Electric Light & Power Co. 
International Flavors & Fragrances Inc. 
Indiana Gas Co., Inc. 

Ipco Hospital Supply Corp. 
Integon Corp. 

International Rectifier Corp. 
International Multifoods Corp. 
Inland Container Corp. 

Industrial National Corp. 
Interpace Corp. 

Inexco Oil Co. 

Interpublic Group of Companies, Inc. 
Irving Bank Corp. 


Jorgensen (Earle M.) Co. 
The Japan Fund, Inc. 
Jostens, Inc. 

Jantzen, Inc. 

Jewelcor, Inc. 

Johnson Controls, Inc. 
Johnson (E.F.) Co. 

John Hancock Investors Inc. 
John Hancock Income Securities Corp. 
James (Fred S.) & Co., Inc. 
Jonathan Logan, Inc. 


Kaneb Services, Inc. 

Kaiser Cement Corp. 

King’s Department Stores, Inc. 
Keene Corp. 

Keller Industries, Inc. 

Keystone Consolidated Industries, Inc. 
Kroehler Manufacturing Co. 
Kansas Gas & Electric Co. 

Kerr Glass Manufacturing Corp. 
Kirsch Co. 

Kane-Miller Corp. 

Kennametal Inc. 
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Kansas-Nebraska Natural Gas Co., Inc. 
Koehring Co. 

Knight-Ridder Newspaper, Inc. 

Kansas City Southern Industries, Inc. 
Katy Industries, Inc. 

Kentucky Utilities, Co. 

Kellwood Company 

Kysor Industrial Corp. 


Lawter Chemicals, Inc. 

Liberty Corp. 

Longs Drug Stores, Inc. 
Lennar Corp. 

Leslie Fay Inc. 

Leverage Fund of Boston, Inc. 
LFE Corporation 

Long Island Lighting Co. 
Liberty Loan Corp. 

Lamson & Sessions Co. 


Lincoln National Direct Placement Fund Inc. 


Lomas & Nettleton Financial Corp. 
Lenox, Inc. 

Lane Bryant, Inc. 

Loctite Corp. 

Levitz Furniture Corp. 

Loral Corp. 

Lynch Communication Systems, Inc. 
Leesona Corp. 


Lowenstein (M.) Corp. 
Leaseway Transportation Corp. 
Lukens Steel Co. 

Lubrizol Corp. 


MacDonald (E.F.) Co. 
Madison Fund, Inc. 
MacAndrews and Forbes Co. 
M/A-Com, Inc. 

Macke Co. 

Magic Chef, Inc. 

Masco Corp. 

Milton Bradley Co. 

MCA Inc. 

Mesta Machine Co. 

Michigan Gas Utilities Co. 
MassMutual Corporate Investors Inc. 
Mountain Fuel Supply Co. 
Maryland Cup Corp. 
Montana-Dakota Utilities Co. 
Meredith Corp. 

MEI Corp. 

Munford, Inc. 

Mission Insurance Group, Inc. 
Melville Corp. 

Metromedia, Inc. 
McGraw-Edison Co. 

Mobile Homes Industries, Inc. 
Malone & Hyde, Inc. 

Mayer (Oscar) & Co. 
Manhattan Industries, Inc. 
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Moore McCormack Resources, Inc. 
Mid-Continent Telephone Corp. 
Mohasco Corp. 

Mirro Corp. 

MassMutual Income Investors Inc. 
Mays (J.W.), Inc. 

Marion Laboratories, Inc. 

Mary Kay Cosmetics, Inc. 

McLean Trucking Co. 
Midland-Ross Corp. 

McLouth Steel Corp. 

Minnesota Gas Co. 

Marine Midland Banks, Inc. 

McNeil Corp. 

Monarch Machine Tool Co. 

The Mountain States Telephone & Telegraph 
Missouri Public Service Co. 
Morrison-Knudsen, Inc. 

Murphy (G.C.) Co. 

Morse Shoe, Inc. 

Mesa Petroleum Co. 

Mcintyre Mines Ltd. 

Mercantile Stores Co., Inc. 
Marathon Manufacturing Co. 
Montana Power Co. 

Montgomery Street Income Securities, Inc. 
Munsingwear, !nc. 

Mutual of Omaha Interest Shares, Inc. 
Murphy Oil Corp. 

Mohawk Rubber Co. 

Marley Co. 

Maytag Co. 

Myers (L.E.) Co. Group 

Macy (R.H.) & Co., Inc. 


Narco Scientific Inc. 

National Service Industries, Inc. 

National Detroit Corp. 

North American Coal Corp. 

NCH Corp. 

New England Gas & Electric Association 

New England Electric System 

National Fuel Gas Co. 

Norfolk & Western Railway Co. 

Niagara Share Corp. 

Newhall Land &Farming Co. 

National Medical Care, Inc. 

National Medical Enterprises, Inc. 

Northwestern Mutual Life Mortgage & 
Reality Investors 

National Mine Service Co. 

North American Philips Corp. 

National Presto Industries 

Norris Industries, Inc. 

Norlin Corp. 

Norton Co. 

Nashua Corp. 

Northwestern Steel & Wire Co. 

Northern Telecom Limited 
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National City Lines, Inc. 

New England Telephone & Telegraph 
National Tea Co. 

Nucor Corp. 

NVF Co. 

Nevada Power Co. 

Northwest Energy Co. 


Owens-Corning Fiberglas Corp. 
Oneida Ltd. 

Orange-co, Inc. 

OKC Corp. 

Oakite Products, Inc. 

Omark Industries, Inc. 

Opelika Manufacturing Corp. 
Orange & Rockland Utilities, Inc. 
Overseas Shipholding Group, Inc. 
Overnite Transportation Co. 
Oxford Industries, Inc. 


Pacific Telephone & Telegraph Co. 
Pargas, Inc. 

Pacific American Income Shares, Inc. 
Pamida, Inc. 


Pay Less Drug Stores Northwest, Inc. 


Peabody International Corp. 
Papercraft Corp. 

Peoples Drug Stores, Inc. 
Penn-Dixie Industries, Inc. 
Portland General Electric Co. 
Parker-Hannifin Corp. 

Pueblo International, Inc. 

PPG Industries, Inc. 

Pier 1 Imports, Inc. 

Purolator, Inc. 

Parker Drilling Co. 

Playboy Enterprises, Inc. 
Planning Research Corp. 

Pacific Lighting Corp. 

Palm Beach Inc. 

Pioneer Corp. 

Pneumo Corp. 

Public Service Co. of New Mexico 
Piedmont Natural Gas Co. 

Pope & Talbot, Inc. 

Patrick Petroleum Co. 
Pennsylvania Power & Light Co. 
Pacific Power & Light Co. 
Products Research & Chemical Corp. 
Premier Industrial Corp. 

Puerto Rican Cement Co., Inc. 
Proler International Corp. 

PSA, Inc. 

Philadelphia Suburban Corp. 
Puget Sound Power & Light Co. 
Pennwalt Corp. 

Petrie Stores Corp. 

Pacific Tin Consolidated Corp. 
Petrolane Inc. 
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Publicker Industries, Inc. 
Phillips—Van Heusen Corp. 
Paine Webber, Inc. 


Quanex Corp. 
Questor Corp. 
Quaker State Oil Refining Corp. 


Reichhold Chemicals, Inc. 
Rite Aid Corp. 

Robins (A.H.) Co., Inc. 
Raybestos— Manhattan, Inc. 
Rubbermaid Inc. 

Royal Crown Companies, Inc. 
Reece Corp. 

Richardson Co. 

Rowan Companies, Inc. 
Redman Industries, Inc. 
Reliance Electric Co. 
Republic Corp. 

Republic Financial Services 
Rio Grande Industries, Inc. 
Rochester Gas & Electric Corp. 
Robertson (H.H.) Co. 
Raymond International Inc. 
Ranco Inc. 

Rockower Brothers, Inc. 
Robertshaw Controls Co. 
Rohm & Haas Co. 

Rollins, Inc. 

Ronson Corp. 

Roper Corp. 

Rorer Group Inc. 

Rosario Resources Corp. 
Rapid-American Corp. 
Republic of Texas Corp. 
RTE Corp. 

Rochester Telephone Corp. 
Russ Togs, Inc. 

Riegel Textile Corp. 

Revere Copper & Brass Inc. 
Reserve Oil & Gas Co. 
Reeves Brothers, Inc. 
Rexham Corp. 
Richardson-Merrell Inc. 


Sabine Corporation 

Santa Fe International Corp. 

St. Joseph Light & Power Co. 
Seligman & Latz, Inc. 

Savannah Electric & Power Co. 
Sterchi Bros. Stores, Inc. 

Storer Broadcasting Co. 

Standard Brands Paint Co. 

South Carolina Electric & Gas Co. 
Seaboard Coast Line Industries, Inc. 
Sheller-Globe Corp. 

Stop and Shop Companies, Inc. 
Sherwin-Williams Co. 
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Southern Indiana Gas & Electric Co. 
Smith International, Inc. 
South Jersey Industries, Inc. 
Smucker (J.M.) Co. 

San Juan Racing Association, Inc. 
Shakespeare Co. 

Southland Corp. 

Scot Lad Foods, Inc. 

Salant Corp. 

Smith (A.O.) Corp. 

Springs Mills, Inc. 

State Mutual Securities 

Sea Containers Group 

Scovill Inc. 

Starrett (L.S.) & Co. 

San Diego Gas & Electric Co. 
SPS Technologies 

Sterndent Corp. 

Scudder Duo-Vest Inc. 
Southdown, Inc. 

SEDCO, Inc. 

Safeguard Industries, Inc. 
Scott, Foresman & Co. 
Schaefer (F.&.M.) Corp. 

The Seagram Co., Ltd. 

Saga Corp. 

Supermarkets General Corp. 
Shapell Industries, Inc. 
Scotty’s Inc. 

Shearson Hayden Stone Inc. 
Southern New England Telephone 
Sperry & Hutchinson Co. 
Swank, Inc. 

Sun Chemical Corp. 

SCOA Industries, Inc. 
Superior Oil Co. 

Service Corp. International 
Soo Line Railroad Co. 
Simmons Precision Products, Inc. 
Sparton Corp. 

Suburban Propane Gas Corp. 
St. Paul Securities, Inc. 
Southeastern Public Service Co. 
Sealed Power Corp. 
Southern Railway Co. 
Southland Royalty Co. 

Sierra Pacific Power Co. 
Stride Rite Corp. 

Sunshine Mining Co. 
Superscope, Inc. 

Smith’s Transfer Corp. 

Staley (A.E.) Mfg. Co. 
Southeast Banking Corp. 
Stauffer Chemical Co. 
Storage Technology Corp. 
Stevens (J.P.) & Co., Inc. 
Stone Container Corp. 
Sterling Bancorp 

Southern Union Co. 
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Savin Corp. 

Seagrave Corp. 

Sav-On-Drugs, Inc. 

Sav-A-Stop Inc. 

Super Valu Stores, Inc. 

Stone & Webster, Inc. 
Southwest Bancshares, Inc. 
Southwest Forest Industries, Inc. 
Southern Natural Resources, Inc. 
Stanley Works 

Suave Shoe Corp. 

Standex International Corp. 


Tandycrafts, Inc. 

Talley Industries, Inc. 
Tandy Corp. 

Technicon Corp. 

Tootsie Roll Industries, Inc. 
Tappan Co. 

Tobin Packing Co. Inc. 
Texas Commerce Bancshares, Inc. 
Transcon Lines 

Telecor, Inc. 

Texas International Co. 
Taft Broadcasting Co. 
TRANSOHIO Financial Corp. 
Thrifty Corporation 
Thomas Industries, Inc. 
Technicolor, Inc. 

Tonka Corp. 

Time Inc. 

Talcott National Corp. 
Times Mirror Co. 

Thomas & Betts Corp. 
Todd Shipyards Corp. 
Triangle Pacific Corp. 
Texas Pacific Land Trust Sub-Share Ctfs. 
Transco Companies, Inc. 
Thompson (J. Walter) Co. 
Triangle Industries, Inc. 
Trinity Industries, Inc. 
Tracor, Inc. 

Tesoro Petroleum Corp. 
Trans Union Corp. 

Texas Oil & Gas Corp. 
Tyco Laboratories, Inc. 
Tyler Corp. 


United Inns, Inc. 

United States Fidelity & Guaranty Co. 
United States Tobacco Co. 

Union Commerce Corp. 

Union Corp. 

U.S. Home Corp. 

Universal Foods Corp. 

United Financial Corp. of California 
United States & Foreign Securities Corp. 
United Guaranty Corp. 

UGI Corp. 
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United Industrial Corp. 
USLIFE Income Fund, Inc. 
United Illuminating Co. 
United Jersey Banks 
United Park City Mines Co. 
United Refining Co. 


Unites States Leasing International, Inc. 


United States Shoe Corp. 

Utah Power & Light Co. 
Unitrode Corp. 

Universal Leaf Tobacco Co., Inc. 
Univar Corp. 


Vendo Co. 

Vestaur Securities, Inc. 
V.F. Corp. 

Valley Industries, Inc. 
Viacom International, Inc. 
Vulcan Materials Co. 
Varo Inc. 

VSI Corp. 


Wachovia Corp. 

Winter (Jack), Inc. 

Ward Foods, Inc. 

Wallace Business Forms, Inc. 
Wells Fargo & Co. 

Wisconsin Gas. Co. 
Washington Gas & Light Co. 
Waste Management, Inc. 
Wheeling-Pittsburgh Steel Corp. 
Wean United, Inc. 

Wieboldt Stores, Inc. 
Winn-Dixie Stores, Inc. 

Witco Chemical Corp. 
Watkins-Johnson Co. 
Wayne-Gossard Corp. 
Wheeling & Lake Erie Railway Co. 
Wallace Murray Corp. 

Weis Markets, Inc. 

Wylain, Inc. 

Washington National Corp. 
World Airways, Inc. 

Wilshire Oil Co. of Texas 
Woods Petroleum Corp. 
Western Pacific Industries, Inc. 
Warner & Swasey Co. 
Wal-Mart Stores, Inc. 

The Western Co. of North America 
Wurlitzer Co. 

Washington Water Power Co. 
Wolverine-World Wide, Inc. 
XTRA Inc. 

Yates Industries, Inc. 

Zale Corp. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16423/December 13, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE MIDWEST SECURITIES 
TRUST COMPANY 


(File No. SR-MSTC-79-3) 


Midwest Securities Trust Company (MSTC) submit- 
ted on December 3, 1979 a proposed rule change 
pursuant to Rule 19b-4 under the Securities Exchange 
Act, raising the fee for each deposit processed and 
levying a surcharge on all bulk deposits. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such pro- 
posed rule change, the Commission may summarily 
abrogate the rule change if it appears to the Com- 
mission that such action is necessary or appropriate 
in the public interest, for the protection of investors, 
or otherwise in furtherance of the purposes of the 
Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of December 
17, 1979. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federa/ Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, Secu- 
rities and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference should 
be made to File No. SR-MSTC-79-3. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above-men- 
tioned self-regulatory organization. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16424/December 13, 1979 


Administrative Proc. File No. 3-5856 


In the Matter of 


GELCO CORPORATION 


ORDER INSTITUTING PROCEEDINGS PURSUANT 
TO SECTION 15(c)(4) OF THE SECURITIES EX- 
CHANGE ACT OF 1934, AND FINDINGS AND 
ORDER OF THE COMMISSION 


The Commission deems it appropriate that proceed- 
ings be instituted against Gelco Corporation 
(‘‘Gelco’’) pursuant to Section 15(c)(4) of the 
Securities Exchange Act of 1934 (‘Exchange Act”’) to 
determine whether certain reports filed by Gelco with 
the Commission from 1974 to the present, pursuant 
to Section 13 of the Exchange Act and the rules and 
regulations thereunder, were deficient with respect to 
the accounting for and disclosure of purchase dis- 
counts received in connection with the purchase of 
new equipment. 


Simultaneously with the institution of these proceed- 
ings, Gelco has submitted an Offer of Settlement for 
the purpose of disposing of the issues raised in these 
proceedings. Under the terms of the Offer of 
Settlement, Gelco, solely for the purpose of these 
proceedings, consents to the issuance of the Findings 
and Order of the Commission without admitting or 
denying any of the Facts, Findings or other state- 
ments set forth herein and on the understanding that 
anything contained herein shall not constitute an ad- 
mission or denial with respect to any matter referred 
to herein. In connection with these proceedings, 
Geico has entered into an undertaking which is 
accepted by the Commission as detailed hereinafter. 


The Commission has determined that it is appropriate 
and in the public interest to accept the Offer of 
Settlement of Gelco and the undertakings of Gelco 
and accordingly is issuing this Order. 


| 
FACTS 


Gelco is a Minnesota Corporation whose executive 
offices are located at One Gelco Drive, Eden Prairie, 
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Minnesota. Its stock is registered with the Com- 
mission pursuant to Section 12 of the Exchange Act 
and is traded on the New York Stock Exchange. 
Gelco is engaged primarily in the business of pro- 
viding transportation management and leasing 
services both in the United States and internationally. 
Gelco’s reported revenues have increased from over 
$30 million in 1974 to over $440 million in 1979. Over 
the same period, total assets have increased from 
over $271 million to over $1 billion. Gelco presently 
operates four divisions, including the Feld Truck 
Leasing division (‘‘Feld’’)' which is primarily engaged 
in domestic full maintenance leasing of heavy-duty, 
over-the-road trucks, tractors and trailers. 


Feld purchases new trucks from most major domestic 
manufacturers but primarily from one principal sup- 
plier (“Supplier”). Vehicles are depreciated on a 
straight-line basis over their estimated useful lives for 
financial reporting purposes. From time to time, Feld 
sells vehicles withdrawn from rental or lease service 
to wholesale dealers, manufacturers including Sup- 
plier or at retail. Vehicles have usually been disposed 
of at prices in excess of depreciated book value. 


Gelco has followed an accounting practice which had 
the effect of inflating income in material amounts in 
connection with the treatment of discounts granted 
by Supplier for the purchase of new trucks by Feld. 
Supplier's headquarters each year sets a minimum 
price per model which each fleet operator such as 
Feld will be required to pay, as well as the maximum 
purchase discount which Supplier will grant per 
model. Negotiations with Feld over the price and 
purchase discounts are conducted by Supplier’s 
Regional level officials, who typically modify the 
limits established by headquarters on the basis of 
Gelco’s proposed fleet requirements and terms 
offered by Supplier's competitors selling in the 
region. Feld and Supplier ultimately enter into a 
written contract whose terms embody the price and 
purchase discounts. However, the contract describes 
the discount as a ‘‘used truck allowance” (““UTA”’). 


The term “used truck allowance” arose because it 
was Supplier's original practice to pay a UTA to Feld 
with respect to Feld’s purchase of a new truck from 
Supplier only if Feld traded in a used truck to Sup- 
plier at the time of the purchase of the new truck. For 
many years, however, and certainly by the time Gelco 
acquired Feld in 1974, Supplier had ceased to tie the 
UTA to any trade-in, but rather granted the UTA to 





'Feld was acquired by Gelco in 1974. 


SEC DOCKET/1335 





Feld solely upon the purchase of a new truck by Feld. 
Feld and Supplier have a separate arrangement 
pursuant to which the price of used trucks returned 
to supplier is determined. However, Feld has chosen 
to sell most of its used trucks on the open market 
instead of reselling them to supplier. 


Under Feld’s arrangement with Supplier, Feld paid for 
new trucks without reduction for the amount of UTA. 
Thereafter at Feld’s discretion, Feld requested and 
received payment of the unremitted UTA. Feld 
recorded these amounts not when earned, but only 
when it requested payment of the UTA. As a result of 
this practice, in its 1977 fiscal year Feld was able to 
shift approximately $1.6 million of pre-tax income into 
fiscal year 1978. Feld accomplished this by deliberate- 
ly not billing for this amount until 1978. 


Revision of Financial Statements 


After an informal investigation of the UTA issue, the 
Division of Enforcement advised Gelco that it was 


1979 
Net earnings as reported $23,194 


Net earnings as restated 22,053 


going to recommend enforcement action to the Com- 
mission on the basis that Gelco’s accounting 
treatment of UTA was improper. Shortly thereafter, 
Gelco filed amendments to its pending S-7 registra- 
tion statement and its 1979 annual report on Form 
10-K. The amendments stated that the financial 
statements were being revised to conform to the 
views expressed by the Division of Enforcement and 
that the company and its accountants continue to 
believe that the method previously used was an 
acceptable alternative accounting treatment. In the 
restated financial statement, Gelco reduced the 
purchase price of new trucks by the amount of the 
purchase discounts. As a consequence, the approxi- 
mately $1.6 million UTA deferred and included in the 
1978 financial statements was eliminated. 


According to Gelco’s revised figures, the net income 
effect of the restatement of Gelco’s financial state- 
ments is as follows: 


(Amounts in thousands) 
1977 1976 


$13,509 $9,011 


13,461 


8,441 





OVERSTATEMENT $ 1,141 


48 $ 570 





Percent 5.2% 


ul 
FINDINGS 


The Commission finds that Gelco’s method of 
accounting for UTA’s, which was reflected in Gelco’s 
financial statements for the fiscal years 1975 through 
1979, was in error. As indicated above UTA was in 
substance a purchase discount and should have been 
accounted for as such. Any other treatment ignores 
the economic reality of the UTA transaction and 
instead gives primary weight to the mere label 
ascribed to these purchase discounts. Accordingly, 
Gelco should not have accounted for UTA as 
revenue. 


Gelco should have accounted for UTA as a reduction 
of the purchase price of new equipment and 
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4% 6.8% 


amortized the acquisition price of the new vehicles, 
less estimated residual value, over the life of the 
underlying equipment. When these vehicles were 
sold Geico should have then reflected gain or loss on 
the disposition of the vehicles measured as the dif- 
ference between the carrying value of the assets and 
the consideration received. 


Even assuming Gelco’s original accounting treatment 
for UTA could be justified, its practice of recording 
UTA when payment was requested violated principles 
of accrual accounting and allowed Gelco to improper- 
ly manage income. The recordation of approximately 
$1.6 million of UTA in 1978 which was deferred from 
1977 was clearly improper and Gelco’s revision of 
financial statements, to the extent such revision 
eliminated approximately $1.6 million of revenues 
from the 1978 financial statements, was proper. Also, 
the revision to account for UTA as purchase discount 
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was correct. However, the restated financial state- 
ments and disclosures concerning the UTA practice 
are still in error in that both the accountant’s report 
and the company contend that Gelco’s prior account- 
ing method for UTA was acceptable. By this 
statement Gelco merely re-affirmed its prior 
erroneous financial statements and disclosures. 


In view of the above, the Commission finds that re- 
ports filed by Gelco with the Commission during the 
period 1975 through 1979 failed to comply with the 
provisions of Section 13(a) of the Exchange Act and 
Rule 13a-1 thereunder in that they failed to disclose 
the aforesaid facts and circumstances surrounding 
Gelco’s accounting for UTA’s and failed to account 
for UTA in accordance with their economic 
substance and generally accepted accounting 
principles. 


Hl 
MITIGATING FACTORS AND UNDERTAKING 


Gelco requests that the Commission consider the 
following mitigating factors and undertaking that it 
has made as part of its Offer of Settlement: 


Up until the acquisition of Feld by Gelco, Feld ac- 
counted for UTA as additional proceeds received in 
connection with the disposition of used trucks, and 
after the acquisition, Gelco continued that practice. 
The management of Gelco has stated that it believed 
and was advised by Gelco’s independent accoun- 
tants, Touche Ross & Co., who had also been Feld’s 
accountants before the acquisition of Feld by Gelco, 
that such accounting for UTA was an accepted 
accounting practice. Touche Ross & Co. has advised 
the staff of the Division of Enforcement that, while 
Touche Ross & Co. presently agrees that the 
Commission’s accounting method described in the 
Order is an acceptable one, Touche Ross & Co. does 
not believe that retroactive application as mandated 
in the Order is permitted in accordance with generally 
accepted accounting principles. 


Geico has undertaken that the audit committee of its 
Board of Directors shall review all significant 
questions which arise as a result of preparation of 
annual or quarterly financial statements. 


ORDER 


In View of the foregoing, the Commission deems it 
appropriate in the public interest to accept the Offer 
of Settlement of Gelco, and accordingly 
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IT IS HEREBY ORDERED that proceedings be and 
are hereby instituted and concluded by the issuance 
of this Order and that: 


Gelco amend its periodic filings for the years 1975 
through 1979 by filing a Form 8 with the Com- 
mission within ten days after the date of this 
Order containing (a) a restatement of its financial 
statements in compliance with this Order and (b) 
a copy of this Order. 


Gelco will not assert in any future filings that the 
prior accounting for UTA was an accepted 
method. 


Gelco will not in the future account for UTA 
which are unrelated to the sale or trade-in of 
vehicles as additional proceeds on the disposition 
of used equipment. When UTA or other con- 
cessions are granted for the acquisition of re- 
venue equipment these amounts will be ac- 
counted for as purchase discounts. 


Gelco will comply with the undertaking set forth 
in Part Ill above. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21333/December 7, 1979 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-6386) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
PREFERRED STOCK AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Arkansas Power & 
Light Company (‘‘Arkansas”’), an electric utility sub- 
sidiary company of Middle South Utilities, Inc., a 
registered holding company, has filed an application 
and an amendment thereto with this Commission 
pursuant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (“Act’’) and Rule 50 promul- 
gated thereunder regarding the following proposed 
transaction. All interested persons are referred to the 
application, which is summarized below, for a 
complete statement of the proposed transaction. 


Arkansas proposes to issue and sell up to 2,000,000 
shares of a new series of its Preferred Stock, 
cumulative, $25 par value, subject to the competitive 
bidding requirements of Rule 50 under the Act. The 
new preferred stock will be created by appropriate 
corporate action and, except as to designation, divi- 
dend rate, the date from which dividends commence 
to accumulate, redemption premiums, the terms and 
conditions of redemption, a sinking fund, and matters 
pertaining to par value and ce;tain voting rights, will 
have the same characteristics as, and rank parijpassu 
with, the presently outstanding preferred stock of 
Arkansas. 


The dividend rate of the new preferred stock (which 
will be a multiple of 4/25ths of 1%) and the price to 
be paid to Arkansas (which will be not less than $25 
nor more than $25.70 per share, plus accumulated 
dividends, if any) will be determined by competitive 
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bidding. The terms of the new preferred stock will 
include a prohibition, until January 1, 1985, against 
refunding such stock, directly or indirectly, with the 
proceeds of funds derived from the issuance of debt 
securities at a lower effective interest cost or from the 
issuance of other stock, which ranks prior to or on a 
parity with the new preferred stock as to dividends or 
assets, at a lower effective dividend cost. 


The terms of the new preferred stock will include 
provisions for a sinking fund designed to redeem at 
$25 per share, plus accumulated dividends, 100,000 
shares on each January 1 commencing in the year 
1985, with Arkansas having a non-cumulative option 
to redeem an additional 100,000 shares on each 
January 1 during the sinking fund redemption period. 


Arkansas intends to use the net proceeds derived 
from the issuance and sale of the new preferred stock 
for the payment of short-term indebtedness incurred 
or estimated to be incurred to finance Arkansas’ con- 
struction program, estimated to cost approximately 
$285,990,000 during 1980. 


The fees and expenses paid or to be incurred in con- 
nection with the proposed transaction are estimated 
to total $170,000, including counsel fees of $52,500, 
accountants’ fees of $16,000, and fees of Middle 
South Services, Inc., at cost, of $8,500. It is stated 
that the Arkansas Public Service Commission and the 
Tennessee Public Service Commission have jurisdic- 
tion over the issuance and sale of the new preferred 
stock by Arkansas and that no other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than January 3, 1979, request in 
writing that a hearing be held on such matter, stat- 
ing the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request should be served personally or 
by mail upon the applicant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application, as amended or as it may be further 
amended, may be granted as provided in Rule 23 of 
the General Rules and Regulations promulgated 
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under the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21334/December 7, 1979 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
New York, New York 


CNG COAL COMPANY 

CNG DEVELOPMENT COMPANY, LTD. 

CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 

CONSOLIDATED GAS SUPPLY CORPORATION 

CONSOLIDATED NATURAL GAS SERVICE 
COMPANY, INC. 

THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 

THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 

CONSOLIDATED SYSTEM LNG COMPANY 


(70-6300) 


SUPPLEMENTAL ORDER AUTHORIZING OPEN AC- 
COUNT ADVANCES TO SUBSIDIARY AND 
RELEASING JURISDICTION 


Consolidated Natural Gas Company (‘’Consolidated”’), 
a registered holding company, and its above-named 
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subsidiary companies have filed with this Commission 
a further post-effective amendment to the applica- 
tion-declaration in this proceeding pursuant to 
Section 12(b) of the Public Utility Holding Company 
Act of 1935 (‘Act’) and Rule 45 promulgated 
thereunder regarding the following proposed trans- 
actions. 


By orders in this proceeding dated July 2, 1979, 
August 23, 1979, and October 30, 1979 (HCAR Nos. 
21129, 21198, and 21275), Consolidated and its sub- 
sidiary companies were authorized to engage in 
certain intrasystem financing, and Consolidated was 
authorized to issue and sell commercial paper and 
notes to banks. Jurisdiction has been reserved over 
the proposal that Consolidated increase its short-term 
borrowings and make, from time to time up to May 
31, 1980, open account advances to Consolidated 
Gas Supply Corporation in an amount not to exceed 
$55,000,000. The requisite state commission authori- 
zation has now been obtained and the filing has been 
completed. 


The Public Service Commission of West Virginia has 
authorized the proposed open account advances to 
Consolidated Gas Supply Corporation. No other state 
or federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of the amended application- 
declaration has been given in the manner prescribed 
in Rule 23 promulgated under the Act (HCAR Nos. 
21044, 21149, and 21232), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as now 
amended, be granted and permitted to become 
effective with respect to the proposed transactions: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said appli- 
cation-declaration, as now amended, be, and it 
hereby is, granted and permitted to become effective 
forthwith with respect to the proposed transactions, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act, except that the time 
for filing the certification thereunder with respect to 
the proposed transactions is extended as requested 
so as to allow filing on a quarterly basis. 


IT IS FURTHER ORDERED that the jurisdiction pre- 
viously reserved in this proceeding be, and it hereby 
is, released. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21335/December 7, 1979 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


CNG PRODUCING COMPANY 
CONSOLIDATED GAS SUPPLY CORPORATION 
CONSOLIDATED SYSTEM LNG COMPANY 
THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 
WEST OHIO GAS COMPANY 


(70-6387) 


NOTICE OF PROPOSED INTRASYSTEM FINAN- 
CING 


NOTICE IS HEREBY GIVEN that Consolidated 
Natural Gas Company (‘Consolidated’), a registered 
holding company, and six of its wholly owned sub- 
sidiaries, CNG Producing Company (‘‘Producing 
Company”), Consolidated Gas Supply Corporation 
(“Supply Corporation”), Consolidated System LNG 
Company (“LNG Company”), The East Ohio Gas 
Company (‘‘East Ohio’), The Peoples Natural Gas 
Company (‘‘Peoples’’), and West Ohio Gas Company 
(“West Ohio’), have filed a joint application-declara- 
tion with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘Act’), 
designating Sections 6, 7, 9, 10 and 12(b) of the Act 
and Rules 42, 45 and 50 promulgated thereunder as 
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applicable to the proposed transactions. All interested 
persons are referred to the application-declaration, 
which is summarized below, for a complete state- 
ment of the proposed transaction. 


It is stated that certain companies in the Consolidated 
System temporarily accumulate cash over and above 
current requirements, for the most part because of 
large seasonal heating business. At the same time, 
Consolidated may require funds for working capital 
and for the financial requirements of other system 
companies. Therefore, Consolidated may be making 
short-term borrowings when subsidiaries with excess 
cash are making temporary money market invest- 
ments outside the System. Accordingly, the joint 
applicants-declarants are of the opinion that it would 
be advantageous to alleviate this situation and to 
continue the temporary prepayment of subsidiary 
long-term notes which optimizes the internal 
utilization of excess cash funds accumulated within 
the System. The proposed procedures will benefit the 
System because they would: (1) permit subsidiary 
companies with excess cash to prepay temporarily 
long-term notes held by Consolidated, with a 
resulting reduction in their interest expense; (2) make 
available to Consolidated a temporary cash source for 
working capital and for the financing of other com- 
panies within the System; (3) permit Consolidated, 
which obtains all external financing required by the 
system, to defer or prepay short-term financing such 
as inventory loans with banks and commercial paper 
borrowings for working capital. 

reduction in their interest expense; (2) make available 
to Consolidated a temporary cash source for working 
capital and for the financing of other companies 
within the System; (3) permit Consolidated, which 
obtains all external financing required by the system, 
to defer or prepay short-term financing such as 
inventory loans with banks and commercial paper 
borrowings for working capital. 


System subsidiaries would temporarily prepay from 
excess cash funds a portion of their outstanding 
long-term non-negotiable notes held by Consolidated. 
It is proposed that the following subsidiaries make 
aggregate prepayments on long-term notes, from 
time to time prior to December 31, 1980, not ex- 
ceeding at any time the amounts set forth below for 
each subsidiary, respectively: 


East Ohio 

Peoples 

Producing Company 
Supply Corporaton 
LNG Company 
West Ohio 
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Consolidated estimates that the aggregate prepay- 
ment of $163,500,000 is the maximum that can be 
utilized for the temporary financing of System re- 
quirements during 1980. The long-term notes 
temporarily prepaid by an individual subsidiary will be 
those bearing the highest interest rate outstanding at 
the time of each prepayment. Prepayments will be 
evidenced by letter, and the notes will be altered. 
Interest on such notes will cease upon prepayments 
and start again upon reinstatement of the notes. 


As funds are thereafter required by such subsidiary 
for corporate purposes, including construction, it is 
proposed that advances be made on open account to 
the subsidiary by Consolidated in an aggregate 
amount not to exceed the amount of long-term notes 
previously prepaid, less any current maturities appli- 
cable to notes which have matured subsequent to the 
prepayment dates. The open account advances will 
bear interest during 1980 at the same rate or rates as 
borne by the equivalent principal amounts of the 
notes previously prepaid by such subsidiary but in 
reverse order to that of the prepayments, i.e., from 
the lowest rate on the notes previously prepaid to the 
highest rate. Interest on the open account advances 
will commence on the date of the advance and will 
become due on June 30, 1980, and December 31, 
1980, and/or on the date such advances are repaid by 
the reinstatement of the prepaid notes. It is proposed 
that open account advances to a subsidiary be 
increased or decreased from time to time in accor- 
dance with variations in the cash flow of the subsid- 
iary. However, at no time will the advances out- 
standing be in excess of the notes prepaid. 


At such time as the open account advances equal the 
aggregate amount of the prepaid notes, or in any 
event not later than December 31, 1980, the notes 
prepaid by a subsidiary will be reinstated in 
repayment of the related outstanding open account 
advances made to the subsidiary by Consolidated. 
However, if the aggregate of the notes prepaid 
exceeds such advances at the end of 1980, 
Consolidated proposes to make cash repayment of 
the difference in order to effect reinstatement of the 
prepaid notes in full. 


No financing of any subsidiary which may be 
presently or subsequently authorized by this Commis- 
sion in connection with the construction or gas 
storage programs of any such subsidiary will be con- 
summated until such time as advances have been 
made in amount equal to the amount of notes 
prepaid. 


The fees, commissions and expenses to be incurred 
in connection with the proposed transaction are 
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estimated at $2,600. The Public Service Commission 
of West Virginia has jurisdiction over the proposed 
transaction. It is stated that no other state or federal 
regulatory authority, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE iS FURTHER GIVEN that any interested per- 
son may, not later than December 31, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21336/December 10, 1979 


In the Matter of 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Lincoln, Rhode Island 


EASTERN EDISON COMPANY 
Brockton, Massachusetts 


MONTAUP ELECTRIC COMPANY 
Fall River, Massachusetts 


(70-6378) 


ORDER AUTHORIZING SHORT-TERM BORROW- 
ING 


Blackstone Valley Electric Company (“Blackstone”), 
Eastern Edison Company (‘Eastern Edison’’) and 
Montaup Electric Company (‘‘Montaup”), electric 
utility subsidiary companies of Eastern Utilities Asso- 
ciates, a registered holding company, have filed a de- 
claration and an amendment thereto pursuant to 
Sections 6(a)(1), 7 and 12(c) of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rule 
50(4)(2) promulgated thereunder concerning the 
following proposed transactions. 


Declarants propose to make borrowings from banks 
in the following maximum amounts to be outstanding 
at any one time during the period December 24, 1979, 
to December 31, 1980: Blackstone, $3,200,000; 
Eastern Edison, $19,700,000; and Montaup, $63,500, 
000. 


The borrowings will be evidenced by promissory 
notes dated the respective dates of issue, will have 
maximum maturities of nine months, will bear interest 
at the prime rate or at the prime rate plus a fraction 
thereof, will be issued no later than December 31, 
1980 and will provide for prepayment at anytime 
without premium. Declarants have established credit 
lines with a number of banks and arrangements under 
such credit lines include, (1) borrowing at the prime 
rate with no formal compensating balances; (2) 
borrowing at the prime rate with compensating 
balances not exceeding 20%; and (3) borrowing at 
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the prime rate or the prime rate times a percentage 
thereof with a commitment fee based on a fraction of 
the prime rate. Assuming a prime rate of 15% and 
the maximum balance requirements of 20%, the ef- 
fective interest rate would be 18.75%. 


Proceeds of the borrowings are to be applied to (1) 
the renewal of notes payable as they become due, (2) 
1980 construction programs, which are estimated to 
be approximately $4,700,000 in the case of Black- 
stone, $10,600,000 in the case of Eastern Edison and 
$50,200,000 in the case of Montaup; and (3) provide 
funds to meet certain sinking fund requirements in 
the case of Eastern Edison. It is stated that the pro- 
posed issuance of notes is exempted from the 
competitive bidding requirements of Rule 50 pursuant 
to paragraph (a)(2) thereof. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$3,200. No state or federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21293), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that the dec- 
laration, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said de- 
claration, be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act, except that certificates thereunder shal be 
filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21337/December 11, 1979 


In the Matter of 


KINGSPORT POWER COMPANY 
40 Franklin Road 
Roanoke, Virginia 24009 


(70-6385) 


NOTICE OF PROPOSAL TO ISSUE AND SELL UN- 
SECURED NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that Kingsport Power 
Company (‘Kingsport’), an electric utility subsidiary 
company of American Electric Power Company, Inc., 
a registered holding company has filed a declaration 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘Act’), designating 
Sections 6(a) and 7 of the Act and Rule 50(a)(2) pro- 
mulgated thereunder as applicable to the proposed 
transaction. All interested persons are referred to the 
declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


Kingsport proposes to enter into a term loan 
agreement (‘‘Agreement’’) with Manufacturers 
Hanover Trust Company, New York, New York 
(“Manufacturers”) and the First National Bank of 
Sullivan County, Kingsport, Tennessee (‘‘First 
National’’) which will enable Kingsport to make bor- 
rowings, to be evidenced by its unsecured notes 
maturing December 31, 1987, in an aggregate 
amount of $15,000,000. The Agreement contains 
commitments of Manufacturers and First National in 
the amounts of $14,000,000, and $1,000,000, respec- 
tively. Kingsport will make initial borrowings in the 
amount of $13,000,000 from Manufacturers and 
$1,000,000 from First National. Kingsport may make 
additional borrowings from Manufacturers in the 
amount of up to $1,000,000 from time to time until 
December 31, 1981. The notes evidencing such 
borrowings will bear interest prior to maturity at a 
fluctuating rate per annum equal at all times to the 
then current prime commercial lending rate of Manu- 
facturers for 90-day unsecured domestic loans 
(‘Prime Rate’’) from the date of issuance to 
December 31, 1982, 102% of the Prime Rate from 
December 31, 1982 to December 31, 1985, and 104% 
of the Prime Rate from December 31, 1985 to 
December 31, 1987. After maturity (whether by 
acceleration or otherwise), such borrowings shall 
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bear interest at a fluctuating rate per annum equal at 
all times to 1% plus the Prime Rate until payment in 
full. Kingsport will pay to Manufacturers quarterly on 
the last day of March, June, September, and 
December of each year commitment fees computed 
at the rate of % of 1% per annum on the daily 
average unused portion of the $1,000,000 additional 
credit made available pursuant to the Agreement 
from the effective date of the Agreement to the date 
of expiration or termination of such commitment. The 
notes may be prepaid at any time without premium or 
penalty. 


It is stated that the proceeds of the borrowings will 
be used by Kingsport to prepay its outstanding notes 
issued under a Bank Loan Agreement (‘‘Prior 
Agreement’) dated as of March 1, 1977 (File No. 
70-5968). Kingsport will use the initial $14,000,000 
loaned under the Agreement to prepay the 
$14,000,000 now outstanding under the Prior Agree- 
ment. The $1,000,000 additional credit from 
Manufacturers, under the Agreement, would be 
available to pay, or replenish funds expended to pay, 
expenses of the company’s construction program and 
for other proper corporate expenses. It is further 
stated that the issuance of the notes is excepted from 
the competitive bidding requirements of Rule 50 by 
reason of paragraph (a)(2) thereof since no finder’s 
fees or commissions are to be paid by Kingsport in 
connection with the proposed transaction. 


The fees and commissions to be incurred in 
connection with this transaction are estimated at 
$3,250; including legal fees of $1,000. It is stated that 
the Tennessee Public Service Commission has juris- 
diction over the proposed transaction and that no 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than January 7, 1979, request in 
writing that a hearing be held on such matter, stat- 
ing the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as filed or as it may be amended, may be permitted 
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to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21338/December 11, 1979 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 

COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 
COLUMBIA GAS OF OHIO, INC. 

Columbus, Ohio 


COLUMBIA GAS TRANSMISSION ‘- 
CORPORATION 


Charleston, West Virginia 


COLUMBIA GULF TRANSMISSION COMPANY 
Houston, Texas 


COLUMBIA COAL GASIFICATION 
CORPORATION 


COLUMBIA GAS DEVELOPMENT 
CORPORATION 


COLUMBIA LNG CORPORATION 
COLUMBIA GAS DEVELOPMENT OF CANADA, 


LTD. 
Wilmington, Delaware 


(70-6282) 


ORDER AUTHORIZING POST-EFFECTIVE AMEND- 
MENT REGARDING INCREASE OF SHORT-TERM 
OPEN ACCOUNT ADVANCES 


The Columbia Gas System, Inc. (‘Columbia’), a 
registered holding company, and certain of its sub- 
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sidiary companies named above have filed post-ef- 
fective amendment to an application-declaration filed 
with this Commission pursuant to Sections 6(b), 9, 
10, 12(b) and 12(f) of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) and Rules 43, 45, and 
50(a)(3) promulgated thereunder regarding the 
following transactions. 


By orders in this proceeding dated May 18, 1979 and 
September 28, 1979 (HCAR Nos. 21053 and 21233, 
respectively), Columbia was authorized, among other 
things, to make short-term advances on open 
account to certain subsidiaries. Columbia now 
proposes that such authorization be amended to 
increase the permissable advances to Columbia Gas 
Transmission Corporation (Columbia Transmission) 
from $120,000,000 to $180,000,000 and to authorize 
up to $6,500,000 of such advances to Columbia Gas 
Development of Canada Ltd. (Development Canada). 
These advances will be subject to the same terms and 
conditions as the advances made by Columbia to 
certain other subsidiaries as described previously in 
this application-declaration. 


The increase of $60,000,000 in advances to Columbia 
Transmission is required in order to provide Columbia 
Transmission with sufficient funds to finance gas 


purchases and other normal short-term seasonal re- 
quirements. At the time of the original filing of the 
application-declaration, adequate information con- 
cerning the cash impact of the Natural Gas Policy Act 
was not available and as a result Columbia Trans- 
mission’s gas purchase expenses were under-esti- 
mated. It is now forecasted that an additional 
$60,000,000 of short-term financing is required to 
meet Columbia Transmission’s peak requirement. At 
the time of the original filing of the application-decla- 
ration, Development Canada anticipated issuing 
common stock to finance portions of its 1979-80 
construction program. The proposed sale of certain 
non-utility properties in the Beaufort Sea, however, 
was not forecasted at that time. The proceeds of that 
sale will not be realized in time to meet financial 
requirements of the construction program. The 
requested $6,500,000 short-term advances for 
Development Canada would be a form of bridge 
financing to be realized upon receipt of the proceeds 
of the Beaufort Sea Sale. This will avoid the over- 
capitalization of Development Canada which would 
result from the combined effect of issuance of 
common stock to finance construction and a subse- 
quent sale of working interest in the Beaufort Sea 
properties. 


The fees, commissions, and expenses to be incurred 
in connection with the proposed transactions are 
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estimated at $1,000, composed of service fees of 
Columbia Gas System Service Corporation of $700 
and miscellaneous expenses of $300. No state 
commission and no federal commission other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said post-effective 
amendment to the application-declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21299), and 
no hearing has been requested of or ordered by this 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended by said post- 
effective amendments, be granted and permitted to 
become effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21339/December 12, 1979 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6225) 


ORDER AUTHORIZING POST-EFFECTIVE AMEND- 
MENT REGARDING INCREASE OF SHORT-TERM 
BORROWINGS AND EXTENSION OF PERIOD OF 
AUTHORIZATION 


Louisiana Power & Light Company (‘‘Louisiana’’), a 
wholly-owned subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed with this 
Commission post-effective amendments to the 
declaration in this proceeding pursuant to Sections 
6(a) and 7 of the Public Utility Holding Company Act 
of 1935 (‘‘Act’’) regarding the following transactions. 


By orders in this proceeding dated December 15, 
1978, January 5, 1979 and July 10, 1979, (HCAR 
Nos. 20832, 20873, and 21141, respectively), 
Louisiana was authorized to issue and sell, from time 
to time until December 31, 1979, notes to banks and 
commercial paper to a dealer in an aggregate 
principal amount of all such borrowings at any one 
time outstanding not exceeding $130,000,000, the 
presently effective loan commitments from such 
banks terminating on December 31, 1979, with loans 
thereunder maturing not later than December 31, 
1979, and proposing further that no bank loans under 
any extensions or renewals of such loan 
commitments and no sales of Louisiana’s commercial 
paper would be made after June 30, 1980 or having 
maturity date after June 30, 1980 without further 
authorization from this Commission on the basis of a 
further filing by Louisiana. As of October 19, 1979, 
the aggregate principal amount of short-term bor- 
rowings by means of bank loans and the sale of its 
commercial paper which Louisiana has outstanding, 
as authorized by this proceeding, is $73,337,500. 


Louisiana now proposes that the aggregate principal 
amount of all such borrowings that it is permitted to 
have outstanding at any one time be increased to 
$150,000,000 and that the time through which such 
borrowings may be made and may mature be 
extended through December 31, 1980; and in such 
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connection it has obtained increases in the present 
effective loan commitments from some or all of the 
participating banks, whereby the respective maxi- 
mum amounts which the banks participating in the 
bank loans have committed themselves to lend 
through December 31, 1980 are as follows: 


Maximum 


Name of Bank Amount 


The Chase Manhattan Bank (National 

Association), New York, N.Y. 
Irving Trust Company, New York, N.Y. 
Manufacturers Hanover Trust Company, 

New York, N.Y. 

Whitney National Bank of New Orleans, 

New Orleans, La. 

First National Bank of Louisville, 

Louisville, Kentucky 
First National Bank of Commerce, 

New Orleans, La. 

Bank of Virginia, Richmond, Va. 
Hibernia National Bank, 

New Orleans, La. 

Security Pacific National Bank, 

Los Angeles, Ca. 

National American Bank of New Orleans, 

New Orleans, La. 

Jefferson Bank & Trust Company, 

Metairie, La. 

The National Bank of Commerce in 

Jefferson Parish, New Orleans, La. 
First State Bank & Trust Company, 

Bogalusa, La. 640,000 
The Bank of New Orleans and Trust Company, 

New Orleans, La. 500,000 
Central Bank, Monroe, La. 500,000 
First National Bank of West Monroe, 

West Monroe, La. 

First National Bank of Jefferson Parish, 

Gretna, La. 

Bastrop National Bank, Bastrop, La. 
Assumption Bank and Trust Company, 

Napoleonville, La. 

American Bank & Trust Company in Monroe, 

Monroe, La. 

Bank of Louisiana in New Orleans, 

New Orleans, La. 

Guaranty Bank & Trust Company, 

Gretna, La. 

Metairie Bank & Trust Co., 

Metairie, La. 

Terrebonne Bank & Trust Company, 

Houma, La. 

Quachita National Bank, Monroe, La. 
Bank of the South, Gretna, La. 
First Guaranty Bank, Hammond, La. 


$ 59,000,000 
15,000,000 


10,000,000 
8,000,000 
8,000,000 


6,000,000 
5,000,000 


5,000,000 
5,000,000 
2,800,000 
1,000,000 

750,000 


500,000 


400,000 
250,000 


240,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
75,000 
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Franklin State Bank & Trust Company, 
Winnsboro, La. 

Winnsboro State Bank & Trust Company, 
Winnsboro, La. 

Bank of Morehouse, Bastrop, La. 

Citizens Bank & Trust Company, 
Thibodaux, La. 


50,000 


50,000 
25,000 


20,000 


$129,500,000 
ss 


Total Amount 


All of the commitments will terminate on December 
31, 1980, with all loans maturing thereunder not later 
than December 30, 1980. The interest rate charged by 
the Louisiana banks will be the prime rate in effect 
from time to time at The Chase Manhattan Bank 
(N.A.), presently 15-%%. Louisiana maintains 
accounts with such banks and at July 31, 1979 the 
balances in such accounts aggregated $3,478,331. 
Although the balances in some of these Louisiana 
accounts may be deemed to be compensating 
balances, most of the accounts with the lending 
Louisiana banks are working accounts and 
fluctuations in their balances do not reflect or depend 
upon fluctuations in the respective amounts of such 
bank loans outstanding. The minimum balances 
customarily maintained in such Louisiana bank 
accounts aggregate $1,473,500. If minimum balances 
of 10% or 20% are required, the respective rates of 
interest would be 16.94% or 19.06%, respectively, 
using a prime rate of 15-%%. The interest rate 
charged by each non-Louisiana bank will be its prime 
rate in effect from time to time. Each of the 
non-Louisiana lending banks will require a 
compensating balance with respect to the amount of 
its loan commitment and/or a compensating balance 
with respect to the amount of its loans to Louisiana 
outstanding, but in no case will such compensating 
balance or the total of such compensating balances 
exceed 20%. Assuming a 15-%% prime rate and a 
20% compensating balance, the effective interest 
cost on loans from the non-Louisiana banks would be 
19.06%. All of the other statements previously set 
forth in the amended declaration in this proceeding 
with respect to the Louisiana banks and loans to be 
made therefrom and the non-Louisiana banks and the 
loans to be made therefrom, and with respect to the 
borrowings to be made by the sale of commercial 
paper notes, are expected to remain unchanged. 


Louisiana’s construction program contemplates 
expenditures of approximately $285,000,000 in 1980. 
Louisiana estimates that it will require approximately 
$244,000,000 of additional funds from external 
sources in order to finance the balance of this 1980 
construction program. 
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No special or separate expenses are anticipated in 
connection with the proposed transactions. No state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said post-effective 
amendments to the declaration has been given in the 
manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 21269), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said declaration, as amended by said 
post-effective amendments, be permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21340/December 13, 1979 


In the Matter of 


THEO. H. DAVIES & CO., LTD. 
Honolulu, Hawaii 


(31-772) 


ORDER GRANTING APPLICATION FOR EXEMP- 
TION PURSUANT TO SECTION 2(a)(3) OF THE ACT 


Theo H. Davies & Company, Limited (‘‘Davies’’) has 
filed an application with this Commission for 
exemption pursuant to Section 2(a)(3)(A) of the 
Public Utility Holding Company Act of 1935 (‘Act’). 


Davies, a wholly-owned subsidiary of Jardine, 
Matheson & Co., Ltd. (‘Jardine’), engages through 
its Davies Hamakua Sugar Company (‘Plantation’) 
division in the business of planting, cultivating, 
growing and harvesting sugar cane and processing 
the same to produce raw sugar and molasses. As a 
necessary incident to its factory operations, the 
company ‘owns and operates facilities for burning 
sugar cane trash and bagasse to produce steam and 
generate electricity. The company consumes a part of 
the electric energy produced in its factory operations 
and sells the rest to a local public utility, Hawaii 
Electric Light Company, Inc. (““HELCO”). 


Davies now has two boilers installed at its Plantation 
factories for burning cane trash and bagasse and 
expects that all components of the related electric 
generating equipment will be fully operational in 
1981. The company estimates that, when operated to 
capacity, about 20% of the electricity it generates will 
be used in its sugar cane plant operations and the 
balance sold to HELCO under a power purchase 
agreement. On this basis, Davies anticipates that 
sales to HELCO in 1981 will amount to 83,500,000 
Kwh, producing revenue of $4,491,000 or about 4.4% 
of Davies’ estimated operating revenue. 


Section 2(a)(3)(A) of the Act provides that the 
Commission may declare a company which owns or 
operates electric utility facilities not to be an “electric 
utility company”’ if it finds that ‘such company is 
primarily engaged in one or more businesses other 
than the business of an electric utility company, and 
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by reason of the small amount of electric energy sold 
by such company it is not necessary in the public 
interest or for the protection of investors or 
consumers that such company be considered an 
electric utility company.” Rule 10(a)(1) of the rules 
under the Act exempts from the duties and 
obligations imposed upon a “holding company”, as 
defined in Section 2(a)(7) of the Act, any company 
which has as a subsidiary any company declared not 
to be an electric utility company pursuant to Section 
2(a)(3). 


Due notice of the filing of said application has been 
given (HCAR No. 21291) and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that Davies is primarily engaged in a non-utility 
business and that, by reason of the small amount of 
electric energy sold by Davies, it is not necessary in 
the public interest or for the protection of investors or 
consumers that Davies be considered an electric 
utility company. 


IT 1S ORDERED, accordingly, that Davies is 
exempted forthwith from all provisions of the Act 
that would apply to it as an electric utility company. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10975/December 10, 1979 


In the Matter of 


AMERICAN GENERAL INSURANCE COMPANY 
2727 Allen Parkway 
Houston, Texas 77019 


CAL-WESTERN SEPARATE ACCOUNT A 


CAL-WESTERN VARIABLE FUND C 
2020 L Street 
Sacramento, California 95814 


File No. 812-4562 


NOTICE OF FILING OF AN APPLICATION 
PURSUANT TO SECTION 17(b) OF THE ACT FOR 
AN ORDER EXEMPTING A PROPOSED TRANS- 
ACTION FROM THE PROVISIONS OF SECTION 
17(a) OF THE ACT. 


NOTICE IS HEREBY GIVEN that American General 
Insurance Company (‘American General’), Cal- 
Western Separate Account A, an open-end 
diversified management company registered under 
the Investment Company Act of 1940 (’’Act’’), and 
Cal-Western Variable Fund C, another open-end 
diversified management company registered under 
the Act (herein after American General, Cal-Western 
Separate Account A and Cal-Western Variable Fund 
C are collectively referred to as the “‘Applicants’’), 
filed an application on November 5, 1979, and an 
amendment thereto on December 6, 1979, pursuant 
to Section 17(b) of the Act for an order of the 
Commission exempting from the provisions of 
Section 17(a) of the Act a proposed sale of up to 
42,600 and 900 shares of the common stock of 
Lincoln National Corporation (‘Lincoln’) by Cal- 
Western Separate Account A and Cal-Western 
Variable Fund C respectively to American General. All 
interested persons are referred to the application 
which is on file with the Commission for a statement 
of the representations contained therein, which are 
summarized below. 
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American General, a Texas Corporation, is primarily 
engaged through subsidiaries in life, health, property 
and casualty insurance and other financial services 
activities. American General and those of its 
subsidiaries for which American General makes 
investment decisions (the ““AG Group”) beneficially 
owned, as of July 13, 1979, 2,011,600 shares of the 
common stock of Lincoln or 9.21% of the 
outstanding voting securities of Lincoln. As of 
September 30, 1979, Cal-Western Separate Account 
A and Variable Fund C (hereinafter collectively 
referred to as the ‘‘Funds’’) owned beneficially 42,600 
shares and 900 shares respectively of common stock 
of Lincoln. Applicants represent that other than 
through the power to vote these shares, however, 
American General did not exercise any control or 
influence over the day-to-day management of 
Lincoln, nor did American General influence any of 
Lincoln’s investment activities. Although the 
day-to-day investment decisions for the Funds and 
for Cal-Western at the time of the sale by the AG 
Group of their holdings of Lincoln stock were made 
by the same Cal-Western investment personnel in 
California, the decision by Cal-Western to sell its 
280,000 shares of Lincoln stock was coordinated 
closely with a similar decision by other companies in 
the AG Group to sell their holdings. As explained 
below, the decision by the Funds to file the 
Application is being made by the separate boards of 
directors of the Funds, including a majority of 
directors who are not “interested persons’ of the 
Funds within the meaning of the Act; and any 
decision to sell or retain the Lincoln stock pursuant to 
a Commission Order must be approved by such 
disinterested directors. 


Separate Account A's holdings of Lincoln stock were 
acquired through open market purchases at a cost of 
$1,531,055 or $35.94 per share; and the cost to 
Variable Fund C of its Lincoln stock was $29,358 or 
$32.62 per share. The investment adviser to the 
Funds, Cal-Western, is a wholly-owned subsidiary of 
American General. Applicants state that all 
investment decisions made by Cal-Western for the 
Funds are made independently of the investment 
decisions made by American General for the AG 
Group, and that Cal-Western and American General 
have implemented certain procedures to ensure such 
continued independence. 


On July 13, 1979, American General and Lincoln 
executed an Agreement (the ““Agreement’’) for the 
purchase by Lincoln of all of the shares of Lincoln 
common stock (2,011,600 shares) held by the AG 
Group at $52.00 per share, to be paid by 9-3/4% 
Subordinated Notes due 1994, issued by Lincoln (the 
“Lincoln Notes’’). As part of the Agreement 
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American General has agreed, among other things, 
that as long as the Lincoln Notes are outstanding, 
American General and its ‘‘affiliates’’ (which excludes 
any investment company advised by a subsidiary of 
American General) will not become the beneficial 
owners of more than 1% of any class or series of any 
class of voting securities of Lincoln. Applicants 
represent that the Agreement does not affect in any 
way the ability of the advised investment companies 
at any time to acquire or to dispose of Lincoln stock. 
The Agreement also gives to American General the 
option, which it did not exercise, to require that 
Lincoln purchase for cash $25,000,000 in principal 
amount of American General's 9-3/4% Subordinated 
Notes due 1994. 


American General has offered to purchase from the 
Funds their holdings of Lincoln stock at $52.00 per 
share, the same price at which Lincoln purchased the 
Lincoln shares held by the AG Group in accordance 
with the Agreement. The purchase price of $52.00 
per share, however, would be paid in cash rather 
than in 9 3/4% subordinated notes of Lincoln. The 
Agreement provides for the sale by American General 
to Lincoln of all or a portion of the Lincoln shares 
currently owned by the Fund at $52.00 per share, 
assuming that the Fund sells any such shares to 
American General. Lincoln’s obligation to purchase 
the Fund’s Lincoln shares from American General 
expires 90 days after consummation of the 
Agreement; namely, December 28, 1979. 


Section 17(a) of the Act provides, in pertinent part, 
that it shall be unlawful for any affiliated person of a 
registered investment company knowingly to sell to 
or to purchase from such registered company any 
security or other property subject to certain 
exceptions not relevant here. Section 17(b) of the Act 
provides that the Commission, upon application, shall 
exempt a proposed transaction from the provisions of 
Section 17(a) if evidence establishes that the terms of 
the proposed transaction, including the consideration 
to be paid or received, are reasonable and fair and do 
not involve overreaching on the part of any person 
concerned, and that the proposed transaction is 
consistent with the policy of each registered 
investment company involved and with the general 
purposes of the Act. Under Section 2(a)(3) of the Act 
an investment adviser to an investment company is 
an affiliated person of such investment company, and 
anyone owning more than 5% of the adviser’s 
outstanding voting securities is an affiliated person of 
the adviser. Accordingly, since American General 
owns 100% of the common stock of Cal-Western, 
investment adviser to the Fund, American General is 
an affiliated person of an affiliated person of the 
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Funds, and the proposed sale of Lincoln stock by the 
Funds to American General falls within the provisions 
of Section 17(a) of the Act. 


Applicants contend that the terms of the proposed 
transaction are fair and reasonable and do not involve 
overreaching, since American General’s offer to the 
Funds gives the Funds the same price ($52 per share) 
for its Lincoln holdings as the AG Group received for 
its holdings. Applicants state that this $52 price 
compares favorably with the market value of Lincoln 
stock on October 28, 1979 of $38.125 per share, and 
would result in a profit of $684,145 to Separate 
Account A and a profit of $17,442 to Variable Fund 
C. Applicants also represent that the $52 price was 
arrived at through arm’s-length negotiations between 
Lincoln and American General. In this connection, 
Applicants represent that the Funds did not 
participate in the negotiation of the sale by American 
General to Lincoln, and that the Agreement would 
have been consummated in its present form even if 
there were no provision for the sale of the Funds’ 
holdings of Lincoln stock. Applicants contend that 
the price to the Funds is fair, not only because it is 
the same price to be paid to the AG Group for its 
shares, but because, unlike the AG Group, the Funds 
are not obligated to sell any of their Lincoln stock. 
Applicants state that all or a portion of the Funds’ 
holdings may or may not be tendered in response to 
the offer, and the transaction which is the subject of 
the Application may or may not occur. 


Applicants further contend that the recent action of 
the spearate boards of directors of the Funds 
provides additional assurances that any sale of the 
Funds’ Lincoln holdings would be made on a basis 
that is fair and reasonable and would not involve 
overreaching. Applicants state that on September 25, 
1979 the Board of Directors of the Funds, including 
all of the directors who are not “interested persons” 
of the Funds as that term is defined in Section 
2(a)(19) of the Act, considered the Application. 
Applicants further state that, based on the potential 
advantage of receiving a more favorable price for the 
Funds’ holdings of Lincoln stock than might be 
prevailing otherwise in the market place at the time of 
any sale of such holdings, the directors adopted 
resolutions authorizing the filing of the Application on 
behalf of the Funds. At their regular quarterly 
meeting on October 24, 1979, the Funds’ boards 
directed the investment personnel of Cal-Western 
who have responsibility for the Funds’ portfolios to 
consult with them prior to making any decision as to 
whether to sell any or all of the Funds’ holdings of 
Lincoln stock in response to American General's 
offer. In recommending any such sale, such 
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investment personnel of Cal-Western were directed 
to confer with the boards, who would review the 
recommendation from the standpoint of (1) the sale 
price to American General versus the then prevailing 
price for the stock in the market place; and (2) the 
potential return on any use of the proceeds from the 
sale versus the return on a continued holding of the 
stock. Applicants also state that in any event, no 
decision to sell will be made on behalf of either Fund 
unless and until at least a majority of that Fund’s 
disinterested directors vote in favor of such sale. 


Applicants also contend that the proposed 
transaction is consistent with the Funds’ investment 
policy, since it gives the Funds complete flexibility as 
to investment of the proceeds of the sale. American 
General, unlike the Funds, received Lincoln Notes for 
its Lincoln stock. Applicants represent that the 
Lincoln Notes are restricted as to resale by the 
purchaser, and are therefore inappropriate for the 
Funds and inconsistent with their fundamental policy 
against the making of loans evidenced by debt 
securities of limited marketability. 


Applicants also assert that the proposed transaction 
is consistent with the general purposes of the Act. 
The Applicants state that under the terms of the 
proposed sale the Funds will be able to enjoy the 
same price as American General on the sale of their 
shares of Lincoln stock without being subject to the 
same burdens. As stated earlier, American General 
was required to take back restricted Lincoln notes for 
its Lincoln stock, while the Funds are able to sell their 
Lincoln stock in a cash transaction. 


Thus, Applicants content that the terms of the 
proposed sale are fair and reasonable and do not 
involve overreaching on the part of any person 
concerned, consistent with the Fund’s investment 
policy and consistent with the general purposes of 
the Act, and therefore request that the Commission 
enter an Order exempting the proposed sale from the 
provisions of Section 17(a) of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 27, 1979, at 
5:30 p.m. submit to the Commission in writing a 
request for a hearing on the application accompanied 
by a statement as to the nature of his or her interest, 
the reasons for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he or 
she may request that they be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
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D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorny-at-law, by certificate) shall be 
filed contemporaneously with the request. 


As provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application herein will be issued as of course 
following December 27, 1979 unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10976/December 11, 1979 


In the Matter of 


CORPORATE INCOME TRUST, SERIES 1 
AND SUBSEQUENT SERIES 
c/o Donaldson, Lufkin & Jenrette Securities 
Corporation 
140 Broadway 
New York, New York 10005 


(811-2904) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Corporate Income 
Trust, Series 1 (a Unit Investment Trust) and 
Subsequent Series (‘Applicant’), registered under 
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the Investment Company Act of 1940 (‘‘Act’’) as a 
unit investment trust, filed an application on 
November 29, 1979, pursuant to Section 8(f) of the 
Act, for an order of the Commission declaring that 
Applicant has ceased to be an investment company 
as defined in the Act. Applicant's depositor is 
Donaldson, Lufkin & Jenrette Securities Corporation. 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein which are sum- 
marized below. 


Applicant has not been organized under the laws of 
any state. It registered under the Act on February 21, 
1979, and on the same date it filed a registration 
statement under the Securities Act of 1933 (1933 
Act’’) covering 12,000 units, including 2,000 units for 
purposes of resale by the depositor of units tendered 
to the trustee for redemption. Such registration 
statement under the 1933 Act has not become 
effective, nor has any public offering commenced. 
The Applicant has filed an application for withdrawal 
of the registration statement prior to the effective 
date, pursuant to Rule 477 under the 1933 Act, 
which, if granted, will permit withdrawal of such 
registration statement. Thus, Applicant has no 
assets, outstanding securities or shareholders. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, it 
shall so declare by order, and upon the effectiveness 
of such order the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 4, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
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request or upon the Commission’s own motion. 
Persons who request a hearing, or adivce as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10977/December 11, 1979 


In the Matter of 


SCUDDER TAX FREE MONEY FUND 
175 Federal Street 
Boston, Massachusetts 02110 


(812-4564) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM SECTIONS 2(a)(19) and 10(b)(2) 
OF THE ACT 


NOTICE IS HEREBY GIVEN that Scudder Tax Free 
Money Fund (‘Applicant’), a no-load, open-end, 
diversified management investment company reg- 
istered under the Investment Company Act of 1940 
(“the Act’), filed an application for an order of the 
Commission on November 7, 1979, pursuant to 
Section 6(c) of the Act (1) declaring that Hester L. 
Sargent, a proposed Trustee of the Applicant, shall 
not be deemed an “‘interested person’’ of the 
Applicant, its investment adviser, Scudder, Stevens 
& Clark (‘Adviser’), or its principal underwriter, 
Scudder Fund Distributors, Inc. (‘‘Distributors’’), by 
reason of her positions as director of The Boston 
Company, Inc. and of Boston Safe Deposit and Trust 
Company (‘‘Boston Safe’’) and (2) exempting 
Applicant from Section 10(b)(2) of the Act to permit 
its use of Distributors as principal underwriter for its 
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shares. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representation contained therein, 
which are summarized below. 


The Applicant was organized as a business trust 
under Massachusetts law on October 5, 1979. On 
November 1, 1979, by a written instrument amending 
the Declaration of Trust, the Applicant changed its 
name from Scudder Short Term Municipal Trust to 
Scudder Tax Free Money Fund. On October 5, 1979, 
the Applicant filed a Notification of Registration on 
Form N-8A and a Registration Statement on Form 
N-1 under the Securities Act of 1933 and the 
Investment Company Act of 1940, which Registration 
Statement has not yet become effective. The 
Applicant was organized to provide income exempt 
from federal income taxes while seeking relative 
stability of principal. 


The Applicant represents that Mrs. Sargent is 
presently a director or trustee of Scudder Cash 
Investment Trust, Scudder Managed Reserves, Inc., 
Scudder Income Fund, Inc., Scudder Common Stock 
Fund, Inc., and Scudder Managed Municipal Bonds 
(the ‘‘Scudder Funds’’), each of which is an 
open-end investment company registered under the 
Act. On May 10, 1976, the Commission issued an 
order (Investment Company Act Release No. 9284) 
(“original application’), pursuant to Section 6(c) of 
the Act granting an exemption from Section 2(a)(19) 
of the Act to the effect that, among other things, 
Mrs. Sargent shall not be deemed to be an 
“interested person” of the Scudder Funds. The 
Applicant represents that the exemption requested 
from the provisions of Section 2(a)(19) relates to 
substantially the same fact situation as did the 
original application except that Mrs. Sargent has 
become a director of The Boston Company, Inc., and 
continues to be a director of its subsidiary, Boston 
Safe. 


Applicant states that in 1976 The Boston Company 
Financial Strategies, Inc. (‘Strategies’), a wholly- 
owned subsidiary of The Boston Company, Inc., 
formed a subsidiary, TBCFS, Inc., which registered 
with the Commission as a broker-dealer under the 
Securities Exchange Act of 1934 (the ‘1934 Act’). 
Applicant indicates that TBCFS, Inc. has changed its 
name to The Boston Company Investment Creation, 
Inc. (“Creation”). 


Sections 2(a)(19)(A)(v) and(B)(v) of the Act define an 
“interested person’’ of an investment company, an 
investment adviser, or a principal underwriter to 
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include any broker or dealer registered under the 1934 
Act or any affiliated person of such broker or dealer. 
Section 2(a)(3) of the Act includes in the definition of 
an “affiliated person” any person directly or indirectly 
controlling, controlled by or under common control 
with such other person. Applicant represents that 
because Mrs. Sargent is a director of The Boston 
Company, Inc., which controls Creation, she would 
be deemed to be an “‘intefested person’’ of the Ap- 
plicant, and its investment adviser and principal 
underwriter. 


Applicant states that the relationship of Mrs. Sargent 
with The Boston Company, Inc., Boston Safe, 
Strategies and Creation, the broker-dealer subsidiary, 
will not impair her independence in acting on behalf 
of the Trust and its shareholders. The Boston 
Company, Inc. is a holding company whose 
subsidiaries are engaged in providing resources 
management services. Boston Safe is a long 
established trust company engaged primarily in 
investment management and other trust company, 
fiduciary and related trust banking services. 
Strategies currently provides financial planning and 
asset management services for wealthy individuals 
and families and is registered under the Investment 
Advisers Act of 1940. Creation’s business relates 
primarily to the structuring and placement or sale of 
oil and gas programs and other investment programs 
and ventures. Applicant represents that because of 
the special nature of the type of investments which 
Creation is involved with, the Applicant could not 
legally purchase or sell such investments from or 
through Creation because of investment restrictions. 
Further, the Applicant states that it does not intend 
to make any such investment and undertakes not to 
transact any business with Creation. 


Applicant indicates that Mrs. Sargent’s principal 
occupation is Vice-Chairman, Board of Trustees, and 
Member of the Board of Governors of New England 
Medical Center Hospital. Additionally, she is a 
Trustee of Tufts University and the Boston 
Symphony Orchestra, and a Director of New England 
Telephone & Telegraph Company, The Boston 
Company, Inc. and Boston Safe. The Applicant 
represents that Mrs. Sargent is not a director or 
officer of the broker-dealer subsidiary Creation and 
therefore has no authority or responsibility for 
management of the operations of Creation. 
Moreover, Applicant states that the existence of 
Creation creates no conflict of interest for Mrs. 
Sargent since even if she was actively involved with 
Creation, the Applicant would not in the normal 
course purchase or sell securities through Creation 
and has further agreed not to transact any business 
with Creation. 
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The Applicant anticipates being a company of the 
type described in Section 10(d) of the Act, which 
requires a company to have only one Trustee who is 
not an “interested person’ of such a company’s 
investment adviser. Applicant desires that Mrs. 
Sargent’s anticipated role as a Trustee of the 
Applicant be consistent with her role as a director or 
trustee of the other Scudder Funds, i.e., a Trustee 
who is not an interested person of Applicant, its 
investment adviser or principal underwriter. Applicant 
believes that Mrs. Sargent is a person of recognized 
integrity, judgment, independence and competence 
in the investment company industry. The Applicant is 
also of the opinion that Mrs. Sargent will in fact be a 
disinterested Trustee and that it is in its best interests 
that she be permitted to serve as such. 


The Applicant states that the Adviser, a partnership 
registered as an investments adviser under the 
Investment Advisers Act of 1940, will provide the 
Applicant with investment research, advice and 
supervision and furnish continuously an investment 
program for the Applicant's portfolio consistent with 
the investment objectives and policies of the 
Applicant. The Applicant also intends to enter into an 
underwriting agreement with Distributors, a wholly- 
owned subsidiary of Adviser, which as agent will 
offer the Applicant's shares to investors in those 
states in which the shares are qualified and in which 
it is qualified as a broker-dealer. 


Applicant seeks an exemption pursuant to Section 
6(c) of the Act from Section 10(b)(2) of the Act 
which provides in part that no registered investment 
company shall use as a principal underwriter of 
securities issued by it any director, officer, or 
employee of such registered company or any person 
of which any such director, officer, or employee is an 
interested person, unless a majority of the board of 
directors of such registered company shall be persons 
who are not such principal underwriters or interested 
persons of any such principal underwriters. 


The Applicant states the majority of its Trustees are 
interested persons of Adviser and that it presently 
intends that at least half of the Trustees will be 
interested persons of Adviser. However, Applicant 
represents that it and Adviser will comply with all 
provisions of clauses (1) to (8) inclusive, of Section 
10(d) of the Act, insofar as those provisions are 
applicable to a registered investment company or its 
investment adviser. At the time the underwriting 
agreement is executed, the Applicant desires that, in 
addition to the permission granted by Section 10(d) 
to have up to all but one of its Trustees interested 
persons of Adviser, it may be permitted an exemption 
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from Section 10(b)(2) to have all but one of its 
Trustees interested persons of its principal 
underwriter. 


Applicant asserts that it desires to establish a method 
for wide distribution of its shares and believes that 
this can be best accomplished through a principal 
underwriter. Applicant does not wish to charge a 
sales load. Moreover, as stated above, the Applicant 
wishes to have the option to be a Section 10(d) 
company and as such would be strictly limited as to 
sales expenses by Section 10(d) of the Act. Applicant 
states that, under these circumstances, only Adviser 
or a company wholly owned by Adviser or its 
partners could afford to undertake the expense of 
acting as principal underwriter. Applicant maintains 
that, if the underwriting contract were made directly 
between Applicant and Adviser, under Section 10(d) 
of the Act no change in the composition of the 
Trustees would be required notwithstanding the 
provisions of subsection (a) and subsection (b)(2) of 
Section 10. Applicant indicates that the Adviser, for 
reasons incident to the conduct of its own business, 
of which its relationship with Applicant is only a part, 
does not wish to become a principal underwriter. 


Applicant anticipates that all but one of its Trustees 
who are interested persons of Adviser also will be 
interested persons of Distributors. Notwithstanding 
the provisions of Section 10(d), it may be that the 
provisions of Section 10(b)(2) would prevent 
Distributors from acting as principal underwriter of 
the Trust, and thus an exemptive order has been 
requested. Applicant submits that the reasons for 
permitting an investment company which meets the 
requirements of Section 10(d) to have only one 
director (trustee) completely independent of the 
investment adviser are equally persuasive for 
permitting it to have only one director (trustee) who 
is not an interested person of a principal underwriter 
which is wholly owned by the investment adviser or 
its partners. 


Section 6(c) of the Act provides, in part, that the 
Commission may upon application, conditionally or 
unconditionally exempt any person, security or 
transaction, or any class or classes of persons, 
securities or transactions, from any of the provisions 
of the Act or any rule or regulation thereunder, if and 
to the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 2, 1980, at 5:30 
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p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit, or in case of an attorney- 
at-law, by certificate) shall be filed contempora- 
neously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10978/December 11, 1979 


In the Matter of 


KEYSTONE CUSTODIAN FUNDS, INC. 
KEYSTONE MASSACHUSETTS, INC. 
CORNERSTONE FINANCIAL SERVICES, INC. 
THE MASSACHUSETTS COMPANIES, INC. 


MASSACHUSETTS FUND FOR TAX EXEMPT 
INCOME 


MASSACHUSETTS FUND FOR INCOME 
FREEDOM FUND, INC. 
INDEPENDENCE FUND, INC. 


and 


KEYSTONE INTERNATIONAL FUND, INC. 
99 High Street 
Boston, Massachusetts 02110 


(812-4516) 
NOTICE OF FILING OF APPLICATION PURSUANT 


TO SECTION 6(c) OF THE ACT FOR AN 
EXEMPTION FROM SECTION 22(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that Keystone Custodian 
Funds, Inc. (“KCF”), as trustee of the Keystone 
Custodian Funds, Series B-1, B-2, B-4, K-1, K-2, S-1, 
S-3, and S-4 (the ‘’Series Funds’’), Keystone 
International Fund, Inc. (‘‘KIF’’), The Massachusetts 


Companies, Inc. (‘‘MassCo’’), as trustee of 
Massachusetts Fund (‘Mass Fund’’), Massachusetts 
Fund for Tax Exempt Income (‘’MFTEI’’), Massachu- 
setts Fund for Income (‘’MFI’’), Freedom Fund, Inc. 
(‘Freedom’), and Independence Fund, Inc. (‘Inde’) 
(hereinafter the Series Funds, KIF, Mass Fund, 
MFTEI, MFI, Freedom, and Inde collectively referred 
to as the ‘’Funds’”), Keystone Massachusetts, Inc. 
(““KeyMass”) and Cornerstone Financial Services, 
Inc. (‘Cornerstone’), filed an application on August 
13, 1979, and an amendment thereto on November 
20, 1979, for an order of the Commission pursuant to 
Section 6(c) of the Investment Company Act of 1940 
(“Act’’) granting an exemption from Section 22(d) of 
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the Act to permit shareholders of any of the Funds to 
invest the dividends paid on shares of one Fund in 
shares of any other Fund without payment of a sales 
charge. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations made therein, which 
are summarized below. 


The application states that KCF is trustee for the 
Series Funds and serves as the investment adviser to 
KIF. MassCo is trustee and serves as the fund 
manager for Mass Fund. MassCo serves as fund 
manager for MFTEI, MFl, Freedom and Inde. KCF 
and MassCo are both 100 percent-owned subsidiaries 
of The Travelers Corporation. The Funds are all 
open-end diversified, management investment com- 
panies registered under the Act. KeyMass and 
Cornerstone act as principal underwriters of the 
shares issued by each of the Funds. The Series Funds 
and KIF are referred to herein collectively as the 
‘Keystone Funds.’’ Mass Fund, MFTEI, MFI, 
Freedom and Inde are referred to herein collectively 
as the ‘“‘MassCo Funds.” All of the Funds and KCF, 
MassCo, KeyMass and Cornerstone are referred to 
herein collectively as ‘“‘Applicants”’. 


Applicants state that KeyMass and Cornerstone as 
principal underwriters maintain a continuous public 
offering of shares of the Series Funds, KIF, MFTEI, 
MFI, Mass Fund, Freedom, and Inde at net asset 
value plus a sales charge. Shares of the Series Funds 
(except B-1 Fund), KIF, MFI, Inde, Freedom, and 
Mass Fund are sold at a sales charge of 8.5 percent 
or less. Shares of the B-1 Fund are sold at a sales 
charge of 4.25 percent or less. Shares of MFTEI are 
sold at a sales charge of 4.75 percent or less. The 
application further indicates that when shareholders 
of one Fund direct that dividends earned on shares of 
that Fund be invested in shares of another Fund, the 
Fund into which such dividends are invested currently 
charges a sales charge on the investment. 


According to the application, Mass Fund, MFTEI and 
MFI each impose a minimum initial purchase amount 
of $1000 on investors who intend to become 
shareholders of those Funds, the Series Funds, 
Freedom and Inde each impose a minimum initial 
purchase amount of $250 on investors who intend to 
become shareholders of those Funds, and KIF 
imposes no minimum initial purchase amount on 
investors who intend to become shareholders of that 
Fund. The MassCo Funds impose a minimum 
subsequent purchase amount of $10 on their existing 
shareholders who are not investing under certain 
specified plans not relevant to this application and 
who intend to invest additional amounts in those 
Funds. The Series Funds and KIF impose no 
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minimum subsequent purchase amounts for any 
existing shareholder who intends to invest additional 
amounts in those Funds. 


The application states that the transfer agent's fees 
for the Series Funds are paid by KCF out of the 
recurring charges and management fees paid to KCF 
by the Series Funds, which fees are based upon 
agreed upon percentages of the combined market 
value of all the Series Funds. KIF pays its transfer 
agent a fixed charge for each shareholder account 
based upon whether a shareholder maintains an open 
account or is issued certificates at the time of each 
purchase. The application indicates that KCF, as the 
investment adviser of KIF, has agreed to pay that 
portion of the expenses of the Fund, including the 
management and administrative fees paid to KCF, 
which exceed 3/4 of 1% per year of the cumulative 
average daily net asset value of KIF for that year. This 
expense limit has been exceeded by KIF since its 1975 
fiscal year. The Applicants currently expect that this 
limit will be exceeded until at least the present 
termination date of KIF’s investment advisory 
contract with KCF (January 26, 1981). If the contract, 
which may be renewed from year to year thereafter, 
is renewed, the Applicants currently expect that the 
present limit will continue to be exceeded for the 
renewal period. The MassCo Funds pay their transfer 
agents fixed charges for each shareholder account 
and also pay certain specified expenses such as 
postage, stationery and a portion of the salaries of 
specified clerical persons. The Applicants expect that 
by early 1980 each of the Funds will have entered into 
agreements with a single transfer agent who will 
charge each Fund standard charges which are not 
expected to be affected by the arrangement proposed 
herein. 


Section 22(d)(ii) of the Act permits an investment 
company to offer its shareholders the opportunity to 
reinvest dividends received from the company in 
shares of the company without payment of a sales 
charge. Applicants state that each of the Funds 
currently makes this opportunity available to its 
shareholders. 


Section 11(a) of the Act requires investment 
companies’ offers to their shareholders for the 
exchange of shares from one company to another to 
be on the basis of the relative net asset value of the 
shares exchanged. Applicants assert that the MassCo 
Funds offer shareholders the right to exchange shares 
of one MassCo Fund having a net asset value of at 
least $1000 to another MassCo Fund with the same or 
a lower sales charge. Similar exchange privileges 
imposing a $5 conversion fee and a sales charge 
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adjustment under certain circumstances are available 
to shareholders of the Keystone Funds pursuant 
Commission orders permitting such exchanges dated 
December 8, 1977, and March 13, 1979. 


The Applicants indicate that, in contrast to the 
above, shareholders who wish to invest the dividends 
they receive on shares of one Fund in shares of 
another Fund must pay the entire sales charge 
imposed by the second Fund, even though no broker 
or dealer is actively involved in the sale. Applicants 
now seek authorization of an arrangement whereby 
shareholders of any of the Funds would be able to 
invest their dividends (including capital gains distrib- 
utions) from shares of one Fund into shares of any 
other Fund without payment of a sales charge. 


Applicants represent that this arrangement would be 
subject to existing Fund requirements such as 
minimum initial investment amounts and minimum 
purchase amounts, if any. The investment in shares 
of a Fund occurring as a result of this arrangement 
would be made within the same time period that cash 
dividends are mailed to and that dividend reinvest- 
ments are made on behalf of shareholders of the 
Fund declaring the dividends which are invested 
under the arrangement. Once dividends earned on 
shares of one Fund have been invested in shares of 
another Fund, the shares so purchased will be treated 
as if any applicable sales charge imposed by the Fund 
into which such dividends are invested had been fully 
paid for the purpose of determining the sales charge 
adjustment for any subsequent conversion of such 
shares. 


In support of the requested exemption. Applicants 
state that no Fund incurs expenses above the 
ordinary charges paid to the transfer agent, if any. 
Applicants assert that many of the shareholders of 
MassCo Funds could reinvest their dividends at net 
asset value in the same Fund and exchange the 
resulting shares for shares of other MassCo Funds at 
net asset value and many of the shareholders of the 
Keystone Funds could reinvest their dividends at net 
asset value for shares of other Keystone Funds upon 
payment of a conversion fee and without payment of 
a sales charge adjustment or upon payment of a 
sales charge adjustment which is substantially lower 
than the sales charge. 


In further support of the exemption request, it is 
asserted that neither the existing transfer agents’ 
charges nor those which will be effective in 1980 will 
be increased as a result of the arrangement, except to 
the extent that additional charges are imposed for 
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new accounts opened by shareholders to permit them 
to participate in this arrangement. The Applicants | 
state that because of the existing minimum initial 
purchase amounts for Funds other than KIF, KCF’s 
payment of KIF’s expenses which exceed its expense 
limitation, and the continuing nature of investment 
made under the arrangement, the arrangement will 
not impose any unfair burden on larger shareholders 
of any of the Funds. 


The Applicants assert that the purpose of this 
arrangement is to permit shareholders to invest the 
dividends they earn on shares of one Fund into 
another Fund without payment of the applicable sales 
charge. The Applicants state that the lack of any 
continuing substantial sales effort justifies payment of 
only the net asset value of each share purchased and 
does not justify the payment the applicable sales 
charge as well, as required under Section 22(d) of the 
Act. 


The application indicates that the proposed arrange- 
ment would additionally benefit Fund shareholders 
because it would allow shareholders to make invest- 
ments in a second investment vehicle chosen from 
among the fourteen Fund Applicants without 
payment of a sales charge. Although a few of the 
Fund Applicants have similar investment objectives, 
the Applicants state that all have somewhat different 
investment policies, including various risk levels for 
their portfolios and permitted portfolio securities in- 
vestments, and all maintain different portfolios. 
Finally, Applicants contend that the requested 
exemption is necessary and appropriate, in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act in that it does not 
dilute the value of shares of any Fund, provides for 
the equal treatment of similarly situated shareholders 
and by its nature limits the extent to which share- 
holders may invest in the Funds without payment of 
the appropriate sales charge. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission upon application may 
conditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any 
provisions of the Act or of any Rule or Regulation 
promulgated thereunder, if and to the extent such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purpose fairly intended by the 
policy and provisions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 4, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10979/December 12, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6165/December 12, 1979 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10980/December 12, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6166/December 12, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10981/December 12, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6167/December 12, 1979 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10982/December 13, 1979 


In the Matter of 


VANCE, SANDERS MUNICIPAL BOND FUND, 
LTD. 


EATON & HOWARD, VANCE SANDERS INC. 
and 


EATON & HOWARD, VANCE SANDERS 
DISTRIBUTORS INC. 

One Beacon Street 

Boston, Massachusetts 02108 


(812-4321) 


NOTICE OF FILING OF APPLICATION FOR 
AMENDED ORDER PURSUANT TO SECTION 6(c) 
OF THE ACT GRANTING EXEMPTION FROM THE 
PROVISIONS OF SECTION 2(a)(19) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Vance, Sanders 
Municipal Bond Fund, Ltd. (‘‘Bond Fund”), 
registered under the Investment Company Act of 
1940 (“Act”) as an open-end, diversified, manage- 
ment investment company, Eaton & Howard, Vance 
Sanders Inc. (‘‘EHVS’’), investment adviser and 
principal underwriter for Bond Fund, and Eaton & 
Howard, Vance Sanders Distributors Inc. (‘‘Distrib- 
utors’’), a newly formed wholly owned subsidiary of 
EHVS which will assume all of EHVS’s activities as 
principal underwriter for Bond Fund (Bond Fund, 
EHVS and Distributors are hereinafter referred to 
collectively as ‘‘Applicants’’), filed an application on 
September 10, 1979, for an order, pursuant to 
Section 6(c) of the Act, amending a prior order of the 
Commission (‘Prior Order’’) (Investment Company 
Act Release No. 10804, August 2, 1979) so that 
William M. Griffin shall not be deemed to be an 
“interested person’’ of Bond Fund, EHVS or 
Distributors within the meaning of Section 2(a)(19) of 
the Act by reason of his status as: (a) a director, 
executive vice president and chairman of the finance 
committee of Hartford Fire Insurance Company 
(“Hartford Fire’); (b) a director and president of 
Hartford Securities Company, Inc. (‘Hartford 
Securities’’), a registered broker-dealer and a wholly 
owned subsidiary of Hartford Fire; (c) a director, vice 
president and chairman of the finance committee of 
Hartford Life Insurance Company, (‘Hartford Life’’) 


Volume 18, No. 19, December 26, 1979 


another wholly owned subsidiary of Hartford Fire; 
and (d) a director, vice president and chairman of the 
finance committee of Hartford Variable Annuity Life 
Insurance Company (“Variable Annuity’), a wholly 
owned subsidiary of Hartford Life and parent of 
Hartford Equity Sales Company, Inc. (‘Equity 
Sales”), a registered broker-dealer (such companies 
are hereinafter referred to as ‘Hartford Fire and 
certain subsidiaries’). All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein which are summarized below. 


According to the application, EHVS intends to 
change its structure so that all of the activities it now 
performs as principal underwriter for Bond Fund and 
other funds in the EHVS group will be performed by 
Distributors. Because the Prior Order exempted 
Griffin from the definition of “interested person” 
contained in Section 2(a)(19) of the Act only to the 
extent he would otherwise be deemed to be an 
“interested person’’ of Bond Fund and EHVS, 
Applicants have requested that the Prior Order be 
amended to exempt Griffin from the definition of 
“interested person’ to the extent he would otherwise 
be deemed to be an “‘interested person’’ of 
Distributors. 


Section 2(a)(19) of the Act, in pertinent part, defines 
an “interested person” of an investment company, 
and of any investment adviser of or principal 
underwriter for an investment company, to include, 
inter alia, any broker or dealer registered under the 
Securities Exchange Act of 1934 or any affiliated 
person of such broker or dealer. Section 2(a)(3) of 
the Act defines an “affiliated person’ of another 
person to include, inter alia, any director, officer or 
employee of such other person. In view of Girffin’s 
associations with Hartford Fire and certain 
subsidiaries, noted above, Applicants have stated 
that Griffin is an affiliated person of Hartford 
Securities and, possibly, of Equity Sales. Thus, 
Griffin appears to be an “interested person” of Bond 
Fund, EHVS and Distributors and Applicants request 
that the Prior Order be amended in the manner set 
forth above. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 
unconditionally exempt any person, security or 
transaction, or any class or classes of persons, 
securities or transactions, from any of the provisions 
of the Act or of the rules thereunder, if and to the 
extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
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Applicants assert that Griffin's relationships with 
Hartford Fire and certain subsidiaries will not impair 
his independence in acting on behalf of Bond Fund. 
They state that Hartford Securities has never acted as 
a broker or dealer or engaged in securities 
transactions for any person not an affiliate of 
Hartford Fire and that the business of Equity Sales 
relates solely to the marketing of variable annuity 
contracts issued by Variable Annuity. Applicants 
represent that: (1) Hartford Securities and Equity 
Sales do not intend to sell securities to, or to 
purchase any securities from, Bond Fund; (2) Bond 
Fund will not purchase securities from or through 
Hartford Securities or Equity Sales; and (3) such 
undertakings will not adversely affect Bond Fund. 


NOTICE IS FURTHER GIVEN that any interested 
persons may, not later than January 7, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10983/December 13, 1979 


In the Matter of 


JOHN HANCOCK CASH MANAGEMENT 
TRUST 

John Hancock Place 

P.O. Box 111 

Boston, Massachusetts 02117 


and 


JOHN HANCOCK DISTRIBUTORS, INC. 
John Hancock Place 

P.O. Box 21 

Boston, Massachusetts 02117 


(812-4533) 


NOTICE OF FILING OF AN APPLICATION FOR AN 
ORDER OF THE COMMISSION AMENDING A 
PREVIOUS ORDER PURSUANT TO SECTION 6(c) 
OF THE ACT GRANTING EXEMPTION FROM THE 
PROVISIONS OF RULES 2a-4 AND 22c-1 UNDER 
THE ACT. 


NOTICE IS HEREBY GIVEN that John Hancock Cash 
Management Trust (“Fund”), registered under the 
Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified management investment com- 
pany, and John Hancock Distributors, Inc. 
(‘Distributors’), the principal underwriter for the 
Fund (referred to collectively with Fund as 
“Applicants”), filed an application on November 16, 
1979, and an amendment thereto on December 7, 
1979, requesting an order of the Commission 
amending in the manner described below an earlier 
order of the Commission dated October 19, 1979 
(Investment Company Act Release No. 10906). This 
earlier order, pursuant to Section 6(c) of the Act, 
exempted Applicants from the provisions of Rules 
2a-4 and 22c-1 under the Act to the extent necessary 
to permit the Fund to compute its net asset value per 
share, for purposes of effecting sales, redemptions 
and repurchases of its shares, to the nearest one cent 
on a share value of one dollar. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


The Applicants state that the Fund is “money 
market” fund, designed as an investment vehicle for 
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individuals, institutions and fiduciaries with temporary 
cash balances or cash reserves. The Fund’s 
investment objective is to provide maximum current 
income consistent with capital preservation and 
liquidity. According to the application, the Fund 
invests exclusively in high-quality money market 
instruments consisting of (i) obligations issued or 
guaranteed as to principal or interest by the United 
States Government, or an agency or authority 
controlled or supervised by and acting as an 
instrumentality of the United States Government 
pursuant to authority granted by Congress; (ii) 
obligations (including certificates of deposit and 
bankers acceptances) of United States banks and 
savings and loan associations which at the date of 
the investment have capital, surplus and undivided 
profits (as of the date of their most recent published 
financial statements) in excess of $100,000,000, 
including obligations of foreign branches of United 
States banks and United States branches or agencies 
of foreign banks if such banks meet the stated 
qualifications; (iii) commercial paper which at the 
date of the investment is rated (or guaranteed by a 
company whose commercial paper is rated) A-1 by 
Standard and Poor's Corporation, P-1 by Moody’s 
Investors Service, Inc., or F-1 by Fitch’s Investors 
Service or, if not rated, issued by a company which 
at the date of the investment has an outstanding debt 
issue rate AAA or AA by Standard & Poor’s or Aaa 
or Aa by Moddy’s; (iv) corporate obligations maturing 
in one year or less which at the date of the 
investment are rated A or higher by Standard & 
Poor's or A or higher by Moody's and (v) repurchase 
agreements with respect to any of the foregoing 
obligations. In this regard, Applicants represent that 
investments in repurchase agreements will be limited 
to transactions with financial institutions believed by 
the Fund’s investment adviser to present minimal 
credit risks. Applicants further state that John 
Hancock Advisers, Inc. serves as the investment 
adviser to the Fund (‘‘Adviser’’). 


Applicants represent that pursuant to the earlier order 
of the Commission dated October 19, 1979, the Fund 
presently computes its net asset value per share to 
the nearest one cent on a share value of one dollar 
using the “penny rounding” method of valuation. 
Applicants now seek an order of the Commission, 
pursuant to Section 6(c) of the Act, amending this 
earlier order, which amended order would exempt 
Applicants from the provisions of Section 2(a)(41) of 
the Act and Rules 2a-4 and 22c-1 thereunder to the 
extent necessary to permit the Fund’s assets to be 
valued according to the amortized cost valuation 
method. Applicants state that under the amortized 
cost method, portfolio instruments are valued at cost 
on the date of acquisition, and the difference 
between cost and the face amount of the instrument 
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is amortized over the maturity of the instrument. For 
example, Applicants represent that if an instrument is 
acquired at a discount from its face value, the 
discount would be amortized to maturity, resulting in 
the Fund's realizing income in a steady flow of equal 
increments. Applicants further assert that by valuing 
the Fund’s portfolio instruments at amortized cost 
and declaring dividends daily, the Fund will achieve 
constant net asset value with respect to instruments 
held to maturity. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for which 
market quotations are readily available, the market 
value of such securities, and (ii) with respect to other 
securities and assets, fair value as determined in good 
faith by the board or directors. Rule 22c-1 adopted 
under the Act provides, in part, that no registered 
investment company or principal underwriter therefor 
issuing any redeemable security shall sell, redeem or 
repurchase any such security except at a price based 
on the current net asset value of such security which 
is next computed after receipt of a tender of such 
security for redemption or of an order to purchase or 
sell such security. Rule 2a-4 adopted under the Act 
provides, as here relevant, that the ‘‘current net asset 
value” of a redeemable security issued by a registered 
investment company used in computing its price for 
the purposes of distribution, redemption and 
repurchase shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used where 
necessary or appropriate. Rule 2a-4 further states that 
portfolio securities with respect to which market 
quotations are readily available shall be valued at fair 
value as determined in good faith by the board of 
directors of the registered company. Prior to the filing 
of the application, the Commission expressed its view 
that, among other things, (1) Rule 2a-4 under the Act 
requires that portfolio instruments of ‘‘money 
market” funds be valued with reference to market 
factors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a-4 for a “‘money 
market” fund to value its portfolio instruments on an 
amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 


Section 6(c) provides, in pertinent part, that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security or transaction or any class or classes of 
persons, securities or transactions from any provision 
of the Act or of any rule or regulation under the Act, 
if and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 
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In support of the relief requested, Applicants state 
that they believe that the Fund’s shareholders would 
be unfairly treated if the Fund were forced to price its 
portfolio instruments in a manner which would 
produce artificial price and yield volatility for 
instruments which the Fund expects to hold until 
maturity. Applicants believe that potential investors in 
the Fund’s shares—whether individuals or institu- 
tions—are not concerned with the theoretical 
differences which might occur between the yield 
achieved through market pricing and the yield 
computed on the basis of amortized cost as described 
above. Applicants further believe that such potential 
investors are vitally concerned that (1) the net asset 
value of their shares remain stable; and (2) that the 
daily net income declared on their investment be 
steady and not exhibit the volatility which can occur 
when changes in market prices cause changes in 
yield on a daily or weekly basis. Applicants state that 
they believe that potential investors may forego 
investment in a fund which does not meet these 
requirements. 


Applicants further state that by maintaining a 
portfolio of high quality money market instruments of 
short maturities, they believe that it will be possible to 
provide the required stability to individuals and 
institutional investors. Applicants state that they, 
with the advice of the Adviser and based on the 
Adviser's experience, have determined that maintain- 
ing an average portfolio maturity of 120 days or less 
will accomplish the aims of the Fund’s investors by 
obviating the possibility of significant volatility in the 
value of portfolio instruments while at the same time 
accomplishing a yield on portfolio instruments 
commensurate with yields available in the general 
money market. 


Applicants further state that they believe that 
computing the value of the Fund’s portfolio 
instruments at amortized cost as described above will 
facilitate maintaining a constant net asset value per 
share of $1.00 under usual or ordinary circumstances 
and will thereby permit the Fund to serve the 
interests and requirements of its shareholders. 


Applicants further state that their request for 
exemption is based on the Fund’s existing 
management policies. Applicants have agreed that 
the following conditions may be imposed in any order 
of the Commission granting the exemptive relief 
requested: 


(1) In supervising the Fund’s operations and 
delegating special responsibilities involving portfolio 
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management to the Fund's investment adviser, the 
Fund's Trustees undertake—as a particular responsi- 
bility within their overall duty of care owed to the 
Fund’s shareholders—to establish procedures reason- 
ably designed, taking into account current market 
conditions and the Fund’s investment objective, to 
stabilize the Fund’s net asset value per share, as 
computed for the purpose of distribution, redemption 
and repurchase, at $1.00 per share. 


(2) Included within the procedures to be adopted by 
the Trustees shall be the following duties and 
responsibilities: 


(a) Review by the Trustees, as they deem appropriate 
and at such intervals as are reasonable in light or 
current market conditions, to determine the extent of 
deviation, if any, of the net asset value per share as 
determined by using available market quotations from 
the Fund’s $1.00 amortized cost price per share, and 
the maintenance of records of such review. 


(b) In the event that such deviation from the Fund’s 
$1.00 amorized cost price per share exceeds one-half 
of one percent, a requirement that the Trustees will 
promptly consider what action, if any, should be 
initiated. 


(c) Where the Trustees believe that the extent of any 
deviation from the Fund’s $1.00 amortized cost price 
per share may result in material dilution or other 
unfair results to investors or existing shareholders, 
the Trustees shall take such action as they deem 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair results, 
which action may include: redemption of shares in 
kind; selling portfolio instruments prior to maturity to 
realize capital gains or losses, or to shorten the 
average portfolio maturity of the Fund; withholding 
dividends; or utilizing a net asset value per share as 
determined by using available market quotations. 





IThe Fund states that to fulfill this condition, it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by the Trustees in the exercise of their 
discretion to be appropriate indicators of value, which 
may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 


2in determining what action might be appropriate 
under this condition, the Trustees further propose to 
consider the possibility of splitting, combining or 
otherwise recapitalizing outstanding shares of the 
Fund. 
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(3) The Fund will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable price per share; provided, 
however, that the Fund will neither (a) purchase any 
instrument with a remaining maturity of greater than 
one year, nor (b) maintain a dollar-weighted average 
portfolio maturity which exceeds 120 days. 


(4) The Fund will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition (1) above, and the 
Fund will include in the minutes of Trustees’ 
meetings and will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
Trustees’ considerations and actions taken in 
connection with the discharge of their responsi- 
bilities, as set forth above. The documents preserved 
pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act, as though such documents 
were records required to be maintained pursuant to 
the rules adopted under Section 31(a) of the Act. 


(5) The -Fund will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which the 
Trustees determine present minimal credit risks, and 
which are of high quality as determined by any major 
rating service or, in the case of any instrument that is 
not so rated, of comparable quality as determined by 
the Trustees. 


(6) The Fund will include in each quarterly report, as 
an attachment to Form N-10, a statement as to 
whether any action pursuant to condition 2(c) above 
was taken during the preceding fiscal quarter, and, if 
any such action was taken, the Fund will describe the 
nature and circumstances of such action. 


Applicants note that under the conditions to the 
granting of the exemption described above 
(specifically, conditions 1 and 2) even under unusual 
or extraordinary circumstances there is little risk of 
unfairness to or dilution of existing shareholders. 





3in Fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted average 
portfolio maturity in excess of 120 days, the Fund will 
invest its available cash in such a manner as to 
reduce the dollar-weighted average portfolio maturity 
to 120 days or less as soon as reasonably practicable. 
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Applicants assert that this is so because the Trustees 
have undertaken promptly to consider appropriate 
action if amortized cost valuation of the Fund’s 
security portfolio deviates from market valuation by 
more than one-half of one percent. Finally, 
Applicants state that they believe they would be at a 
competitive disadvantage in selling the Fund’s shares 
if the Fund were not permitted to use amortized cost 
valuation as set forth above. 


Applicants represent that the Fund’s Trustees have 
determined in good faith that, in light of the 
characteristics of the Fund, amortized cost valuation 
is appropriate and preferable to the use of market 
valuation. According to Applicants, the Trustees 
have further determined that the Trustees and the 
Adviser will monitor valuations indicated by methods 
other than the amortized cost method so that any 
necessary changes in the portfolio or in the valuation 
method may be made to assure that the valuation 
method being used results in a close approximation 
of fair value in view of all pertinent factors. 


On the basis of the foregoing, Applicants submit that 
the exemptions they request are appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 3, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the addresses stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission's own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 709/December 12, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6165/December 12, 1979 








LITIGATION 





Litigation Release No. 8939/ December 7, 1979 


S.E.C. v. NESCO MINING CORPORATION, ET AL. 
(No. C79-31, E.D. Wash.) 


Jack H. Bookey, Administrator of the Seattle 
Regional Office of the Securities and Exchange 
Commission, announced that on September 4, 1979, 
the Honorable Daniel H. Thomas, United States 
District Judge, entered a preliminary injunction 
ordering Nesco Mining Corporation and Bruce R. 
McNett, president of Nesco, to make a full public 
disclosure of all material facts concerning the 
publicity generated by them with regard to the 
relationship of Nesco and Milan R. Ayers Oil and Gas 
Company within 90 days from the date of the order, 
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in all available media in the area of the Spokane 
Stock Exchange. 


This injunction was based on the conclusion that 
these defendants had made misleading statements of 
material facts or failed to state material facts 
necessary in order to make said statements complete 
and accurate in connection with the purchase and 
sale of securities of Nesco, in violation of Section 
10(b) of the Securities and Exchange Act and Rule 
10b-5: 


The court declined to enjoin Nesco and McNett from 
further violation of the federal securities laws and 
denied the Commission’s motion for preliminary 
injunction against defendants Milan R. Ayers and 
Thornton G. Dewey, individually or as a partnership 
doing business as Milan R. Ayers Oil & Gas 
Company. 





Litigation Release No. 8946/ December 7, 1979 


UNITED STATES OF AMERICA v. GARY R. PARO, 
79 Crim. 98 (N.D.N.Y.) 


George Lowe, United States Attorney for the 
Northern District of New York and Stephen L. 
Hammerman, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on November 15, 1979, 
the Honorable Lloyd F. MacMahon, United States 
District Judge for the Southern District of New York, 
sitting by designation in the Northern District of New 
York, sentenced Gary R. Paro of Syracuse, New 
York, to 3 years imprisonment following his 
conviction on October 3, 1979 by a federal jury on 34 
counts of an indictment charging him with mail fraud. 
Specifically, Judge MacMahon sentenced Paro to 3 
years imprisonment on 26 counts, the sentence on 
each count to be served concurrently, and in 
addition, to 5 years probation on each of 8 counts, to 
be served concurrently, following the 3 year term of 
imprisonment. 


Previously, Paro was enjoined by consent from 
violating the registration and anti-fraud provisions of 
the federal securities laws in two related civil 
injunctive actions filed by the New York Regional 
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Office of the Commission. SEC v. TAS /nvestments 
and Gary R. Paro, 77 Civil 275 (N.D.N.Y.) (EP) (“the 
1977 injunction”) and SEC v. Gary R. Paro, et al., 79 
Civil 70 (N.D.N.Y.) (HGM). 


On June 4, 1979, the Commission filed an Order to 
Show Cause why Gary R. Paro should not be 
punished for criminal contempt, based on alleged 
violations of the 1977 injunction. United States of 
America ex rel. SEC v. Gary R. Paro, 79 Misc. 237 
(N.D.N.Y.) (HGM). 


For further information, see Litigation Release Nos. 
8744, 8780, and 8833. 





Litigation Release No. 8947/December 10, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
WEJ-IT CORPORATION 

(United States District Court for the District of 
Columbia Civil Action No. 79-3299) 


The Securities and Exchange Commission announced 
today the filing of a Complaint for Permanent 
Injunction in the United States District Court for the 
District of Columbia against the Wej-It Corporation 
(“Wej-it’) alleging violations of Section 14(e) of the 
Securities Exchange Act of 1934 (‘‘Exchange Act”). 
The Commission further announced that simulta- 
neously with the filing of the Complaint the Court 
entered a Final Judgment of Permanent Injunction 
enjoining Wej-It from violations of Section 14(e) of 
the Exchange Act. Wej-it consented to the entry of 
the Final Judgment of Permanent Injunction without 
admitting or denying the allegations in the 
Commission’s Complaint. 


The Commission alleged in its Complaint that on July 
18, 1979, Wej-It, attempted to go private by means of 
a shareholder offering circular (‘Offering Circular’), 
which communicated Wej-It’s tender offer at $8.00 
per share for all of its outstanding common stock 
with the exception of those shares, constituting 
approximately 57% of the outstanding stock, owned 
by Allied Products Corporation (‘‘Allied’’). The 
Commission alleged in its Complaint that the Offering 
Circular was false and misleading in that it failed to 
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disclose: (1) that Wej-it had been contacted by a 
number of persons and entities that had indicated an 
interest in acquiring Wej-it but that Wej-it had made 
a corporate decision that the company was not for 
sale; (2) the full facts and circumstances concerning 
the manner and method in which the Wej-it Board 
arrived at the $8.00 per share offering price; (3) the 
actual price to have been received by Wej-it 
shareholders pursuant to a previous merger 
agreement with an unaffiliated third party; and (4) 
Wej-it shareholders had appraisal rights under 
Delaware law if they elected not to tender their 
shares and to oppose the proposed merger of Wej-it 
into Allied. 


The Complaint further stated that on August 15, 
1979, after the staff of the Commission had initiated a 
preliminary inquiry of Wej-It’s tender offer, Wej-it 
terminated its offer. Subsequent to Wej-it’s 
withdrawal of its offer, the company received a 
number of offers to purchase the Company, 
substantially in excess of the $8.00 per share tender 
offer of Wej-it. On October 4, 1979, Allied sold its 
entire stock ownership interest in Wej-it to WJ, Inc. 
(‘‘WJ"’), a wholly-owned subsidiary of Timpte 
Industries, Inc., a privately owned Colorado 
corporation, for $11.50 cash per share. WJ agreed to 
merge with WEJ-It on the basis that Wej-lt 
shareholders, other than WJ, would receive $11.50 
cash per common share for their stock, or, 
alternatively, that WJ would make a cash tender offer 
to Wej-it shareholders, other than WJ, at not less 
than $11.50 per share. 





Litigation Release No. 8948/December 12, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
LUNDY ELECTRONICS & SYSTEMS, INC. (United 
States District Court for the District of Columbia, 
Civil Action No. 79-2800) 


The Commission announced today that the United 
States District Court for the District of Columbia 
entered a Final Judgment of Permanent Injunction 
against Lundy Electronics & Systems, Inc. (‘‘Lundy’’) 
of Glen Head, Long Island, New York, restraining and 
enjoining Lundy from failing to file timely periodic 
reports with the Commission and requiring Lundy to 
comply with certain undertakings. Lundy, consenting 
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to the entry of the Court’s judgment, admitted that it 
had filed reports in an untimely manner on 9 separate 
occasions. The Commission’s Complaint was filed on 
October 18, 1979. 


The Complaint had alleged that Lundy, as part of a 
continuing course of conduct extending over several 
years, failed to file timely with the Commission 
certain Annual Reports and Quarterly Reports 
required to have been filed. Lundy has agreed to 
adopt certain procedures to assure timely filing of 
reports required to be filed under the Securities Act 
of 1934. 





Litigation Release No. 8949/December 13, 1979 


SECURITIES AND EXCHANGE COMMISSION v. THE 
FUNDPACK, INC., ET AL., 

(United States District Court for the District of 
Columbia, Civil Action No. 79-0859) 


The Securities and Exchange Commission (‘‘Com- 
mission’) announced today that Hon. June L. Green, 
United States District Judge for the District of 
Columbia, today entered in the above-captioned 
action a Final Judgment of Permanent Injunction and 
Other Equitable Relief (‘Final Judgment’) against 
defendants Victor H. Polk (‘‘Polk’’), Fundpack 
Management, Inc. (‘‘Management’’), Fundpack 
Securities, Inc. (‘Securities’) and Mutual Funds 
Advisory, Inc. (“Advisory’’). Polk, Management, 
Securities and Advisory are codefendants with The 
Fundpack, Inc. (‘‘Fundpack’’), Holding Trust and 
Holdings of U.S. Government Securities, Inc., a 
complex of mutual funds in Coral Gables, Florida (the 
“Funds”’) and with eleven of the Funds’ other former 
officers and directors, in a Complaint filed by the 
Commission on March 21, 1979. See, Litigation 
Release No. 8698, March 22, 1979. Unil November 6, 
1979, Management was the investment adviser to the 
Funds, its subsidiaries Securities and Advisory were 
principal underwriter and executing broker, respec- 
tively, for Fundpack, and Polk, founder and principal 
promoter of the Funds, was the president and 
chairman of each of the defendant entities. The 
Commission’s Complaint alleged that Polk, Manage- 


ment, Securities and Advisory, as well as the other 
defendants in the action, violated numerous 
provisions of the antifraud, proxy, reporting, 
registration and fiduciary obligation provisions of the 
federal securities laws. 


The final Judgment permanently enjoins Polk, 
Management, Securities and Advisory from engaging 
in conduct violative of the antifraud, proxy, reporting, 
registration and fiduciary obligation provisions of the 
federal securities laws. In addition, the Final 
Judgment orders Polk and Management to liquidate 
and return to investors the assets of Interchange 
Partnership One, an unregistered investment 
company established by Polk and Management 
following the institution of the Commission's action. 
The Final Judgment also requires Polk, Management, 
Securities and Advisory to satisfy certain obligations 
specified in a Consent and Undertaking filed 
simultaneously with the Final Judgment. By 
operation of the Investment Company Act of 1940, 
one effect of the entry of the Final Judgment is to 
disqualify Polk, Management, Securities and 
Advisory, and any company with which they are 
affiliated, from serving, among other things, as 
employee, officer, director, investment adviser or 
principal underwriter for any registered investment 
company. Polk, Management, Securities and 
Advisory consented to the entry of the Final 
Judgment without admitting or denying the 
allegations in the Commission’s Complaint. 


The entry of the Final Judgment, which marks the 
end of the Commission's litigation with Polk, 
Management, Securities and Advisory, is the third 
major order entered by the Court in this action. On 
August 10, 1979, after a three day hearing, Judge 
Green entered a preliminary injunction against the 
Funds and Management. See Litigation Release No. 
8838, August 13, 1979. Following the preliminary 
injunction the Funds and the Commission settled the 
action as to the Funds. On September 29, 1979, the 
Court entered by consent a final order as to the 
Funds pursuant to which the Funds are required, 
among other things, to appoint and _ thereafter 
nominate and recommend for election to their 
respective boards of directors four individuals 
satisfactory to the Commission. See, Litigation 
Release No. 8880, October 1, 1979. The 
Commission's action continues against the other 
former officers and directors of Management and its 
subsidiaries and against the former disinterested 
directors of the Funds. 
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